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CURRENT EVENTS. 





Jupic1aL Courtesy.—We observe in the 
‘‘London letter’’ of the Canada Law Times 
that the House of Lords (as a court) is very 
highly commended for the uniform courtesy 
of the judges. They ‘‘never interrupt, they 
give even junior counsel credit for the pos- 
session of common sense, they are careful 
not to disturb the thread of an advocate’s 
argument. * * * The beauty of the thing 
is that, in the House of Lords, there is no 
waste of time. An advocate lays the whole 
of his argument before the court in the shape 
upon which he has deliberately fixed his 
choice. Secure against irrelevant questions 
from the bench, he is never distracted by the 
discussion of side issues; equally secure 
against interruptions by his opponent, he is 
encouraged to state his case with almost ju- 
dicial precision and completeness, for the 
lords will not by any means permit one coun- 
sel to interrupt another, and they apply this 
rule with equal strictness, even when the 
most eminent of Queen’s counsel is opposed 
to the most insignificant of juniors.’’ 

On this subject there is something to be said 
on both sides. If a lawyer, ‘‘secure against ir- 
relevant questions from the bench,’’ and 
‘equally secure against interruptions by his 
opponent,’’ does ‘‘state his case with almost 
judicial precision and completeness,’’ the ur- 
banity of the court is neither more nor less than 
strict duty and common justice. But sup- 
pose that, instead of thus enacting the ideal 
advocate, he become irrelevant, demonstrates 
axioms at great length, travels out of the 
record, and ‘‘misses the figure’’ generally, 
what is the court to do then? Shall it sit 
with sad civility, while he indefinitely pro- 
longs the discussion of immaterial issues, and 
wanders far, far away from the real question 
in the case, or shall it bring him up with a 
round turn, and by a pointed question or a 
pertinent remark, call his attention to the 
real matter before the court, and indicate the 
true line of discussion which it is his duty to 
pursue? In this matter, as in most others, 
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there are often faults on both sides. There 
are lawyers who are so slack-twisted in mind, 
so immethodical in habits of thought, that al- 
though they may have the root of the matter 
in them, they cannot expound it in argument 
without incumbering it with a deal of surplu- 
sage ; and there are judges who habitually in- 
terrupt counsel with unnecessary questions 
and irrelevant remarks, upsetting his ar- 
rangement and destroying the logical se- 
quences of his argument. 

The true rule, we submit with appropriate 
diffidence, is that judges should abstain from 
interruption unless it becomes absolutely 
necessary for the full comprehension of the 
argument; and that counsel should prepare 
and arrange his speech in such a manner as 
to afford as little occasion as possible for an- 
noying and damaging interruption. 








NOTES OF RECENT DECISIONS. 





Boycottinc.—We seldom comment on pro- 
ceedings of trial courts, especially when the 
judgment is merely interlocutory. We make 
an exception of a Virginia case, Baughman 
Brothers v. Askew, now pending in a Virginia 
court, because the points raised involve a mat- 
ter of much interest, both to the profession and 
the general public. The case was heard 
upon a demurrer to the declaration. That 
pleading stated that the plaintiffs had been 
‘*boycotted’’ by the defendants, seventy-five 
or more in number, being a typographical 
union, aided, as they themselves stated in 
their circular letter, by the knights of labor 
and all the trades-union in the city. The 
plaintiffs charge that, by reason of the de- 
fendants’ circular letters and other like pro- 
ceedings, many of their customers deserted 
them and they suffered very serious pecuniary 
loss. The court overruled the demurrer, 
holding that the declaration stated a good 
cause of action. 

It is very difficult for us to perceive how 
the judge could possibly have done otherwise. 
Stripped of its new-fangled nomenclature, 
the action of the defendants, as set forth in 
the declaration, seems to have been neither 
more nor less than a conspiracy to injure the 
plaintiffs in their trade, and such a conspiracy 
has been actionable from time immemorial. 
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Even if the defendants had in their circular 
letter to plaintiffs’ customers, merely invited 
them to discontinue their patronage hithereto 
bestowed on the plaintiffs without any threats, 
open or occult, it seems to us they would 
have been liable to an action because of the 
avowed motive and object of their inter- 
ference, the injury of the plainriffs’ business 
as a punishment for their manner of con- 
ducting it. Where, however, as alleged in 
the declaration, covert threats were made 
that the customers, if they continued to 
patronize plaintiffs, might suffer disagreeable 
consequences, the matter is put beyond a 
peradventure. A man’s name is his own, 
and nobody has a right to publish it in a 
newspaper without permission or a good 
reason, still less to make it a constituent part 
of a ‘‘black list.’’ tis very conceivable that 
the customers of the plaintiffs, upon the 
principle of ‘‘anything for a quiet life,’’ might 
well have hearkened to the defendants, and 
withdrawn their patronags as desired by, es- 
pecially as to them, it was a matter of little 
consequence whether they paid their money 
to the plaintiffs or somebody else. To the 
plaintiffs, however, it was a matter of conse- 
quence, it certainly meant loss, possibly ruin. 

Nothing is more abhorrent, not only to 
formulated law, but as: well to the innate 
sense of justice that should pervade the 
hearts of all men, than that the interest of 
individuals should be subjected to the dicta- 
tion and control of voluntary and irresponsi- 
ble organizations, and the law will never be 
well administered until it afford due and 
adequate protection against the wrongs to 
private business growing out of such inter- 
ference. 








EXAMINATION OF TITLE. -CONSTRUC- 
TIVE NOTICE. 
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. Record does not always Disclose Correct Title. 
a. Estoppel, how applied. 
. How far back Examination should be made. 
. Kinds of Notice. 
When Recorded Deed is Constructive Notice. 
. lf it does not give Constructive, it may give Ac- 
tual Notice. 
. Liability of Abstractor. 
7, Only bound to Search for Titles as they appear on 
the Record. 
a. Exception to the Rule. 
b. Application of the Rule. 
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8. Is not bound to Search for Title in names of simi- 
lar sound. 


9. Example when the Title may appear perfect from 
the Record, but is not, 


10. Holder of assigned Notes is not bound unless 
made Party in the Foreclosure Proceedings. 


While the recording or registration acts in the 
different States have done much in simplify- 
ing the research required in the examination 
of title to real estate, yet, from the contra- 
riety of opinions held by the various courts, 
there is considerable confusion upon some of 
the questions involved. Why, from the great 
similarity in the acts themselves in the vari- 
ous States, there should not be a greater uni- 
formity in the decisions than there is,no sound 
reason can be given. - 

1. But the record wili not in every instance 
disclose all the desired information. A title 
may be perfect and the record will not dis- 
close it. It may be one received by inherit- 
ance or one acquired by prescription through 
adverse possession, in neither of which in- 
stances would the record show it. 

Likewise the records may show a complete 
title when in fact it is not. For instance, 
one of the grantors may have been incapable 
of making a valid deed or incumbrance, as, 
being an infant, a married woman, or an idiot, 
or & lunatic ; or the deed may have been pro- 
cured by fraud or duress, or it may have been 
forged or made for an illegal purpose, or it 
may have been made by a person of the same 
name but not the owner of the premises. 

a. In the latter case, it has been held that, 
although the person was not the owner of the 
land at the time he made the conveyance, if 
he afterwards should acquire title to the land 
so conveyed, his former conveyance would 
become good upon the ground of estoppel.} 
And it is equally well-settled that the estoppel 
binds not only the parties themselves, but all 
privies, whether of blood, law or estate.? 
But this is a general rule and there have been 
exceptions created to it by some of the courts. 
Thus, in Dodd v. Williams,’ it was held that 
deeds recorded before the grantor has any 
title may be safely disregarded in the ex- 


1 Burtner v. Keran, 24 Gratt.-(Va.) 43; Weisner v. 
Zaun, 39 Wis. 188; Tobey v. Taunton, 119 Mass. 404; 
Foster v. Young, 35 Ia. 27; Atlantic Dock Co.v. Leav- 
itt, 54 N. Y. 36; See infra, 26 

2 Teft v. Munson, 57 N. Y. 97; Traver v. Baker, 8 Sawy. 
535. 
33 Mo. App. 278; infra 26. 
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amination of title to real estate, under the 
registration laws and notice in that State, 
which system does not differ in any material 
respect from those in use throughout the na- 
tion, and the record thereof is not construct- 
ive notice to an innocent purchaser, and that 
the ordinarily accepted principles of inure- 
ment and estoppel do not apply, and are not 
enforceable in favor of a grantee who takes 
before his grantor has any title, to a subse- 
quent grantee who takes after a record title 
has been acquired. I shall refer to this sub- 
ject again in this article. 

2. An embarassing question presents itself 
at the outset of every examination to the title 
of real estate, and that is, to what period of 
time should the research be extended. In the 
western States, where the titlesare all com- 
paratively new, it has been thought not to be 
unreasonable or burdensome to extend it 
back to the patent. In England, it has been 
usual to extend the search back for the 
period of sixty years. Blackstone says® that 
this period of sixty years is derived from the 
analogy to the statute of limitations, against 
a writ of right which was fixed at that length 
of time. But in some cases it has been deemed 
material that the research be extended to a 
more remote period. The application of the 
principle of analogy to the statute of limita- 
tions in some of the States has reduced the 
time to forty years,® and might reduce it con- 
siderable lower in some of the others. This 
matter can only be determined, however, by 
the examination of the statutes of each State 
upon this subject, but it is believed that the 
period fixed upon in England will equal the 
length of time required in any of the States. 

3. There are two kinds of notice with which 
the purchaser is bound—actual and construc- 
tive. Actual notice has been defined by de- 
claring that it exists ‘‘when knowledge is act- 
ually brqught home to the party to be affected 
by it,’’7 and for this purpose notice of the 
agent is notice to the principal. Construct- 
ive notice is said to be knowledge imputed 
by the court on presumption too strong to be 
rebutted, that the knowledge must have been 
communicated ;° or, as Chancellor Kent says, 


4 Martindale Abstracts of Title, § 17. 

53 Black. Com. 196. 

6 People v. Arnould, 4 N. Y.508; People v. Renssler, 5 
Selden, 291. 

7 Bouv. Law Dict. 236; Story Eq. § 399. 

8 Td. 





‘“‘T hold him chargeable with constructive no- 
tice, or notice in law, because he had infor- 
mation sufficient to put him on inquiry.’ 
The notice given by the recording of such 
instruments as come with in the purview of 
the statutes of registration in the various 
States is constructive notice to all subsequent 
purchasers of their contents. It is also said 
that there are several different kinds of con- 
structive notice as affecting subseqnent pur- 
chasers and incumbances, as follows:’ 1. 
Notice by registration of instruments affecting 
the title. 2 Notice from title papers through 
which the title of the grantor is traced. 3. 
Lis pendens. 4. Possession by adverse claim- 
nant under claim of ownership. 

4. It may be stated, as a general rule, ap- 
plicable to almost all of the States that, 
where an instrument is properly recorded, 
the record thereof is constructive notice to 
subsequent purchasers or incumbrancers- 
under the same grantor. But to affect pur- 
chasers they must be properly placed upon 
the record, and if not recordable under the 
law, even if recorded it would not be notice." 
And it has been held that the original and 
not a copy must be filed for record.” 

The recording acts of the States almost 
uniformly require instruments offered for 
record to be duly acknowledged before an 
officer authorized by law to take acknowledg- 
ments. And though the officer designated 
by law to receive such instrument for record 
has no judicial power to determine whether 
they are legally entitled to registry and, con- 
sequently, receive and file the same as they 
are offered for record, regardless of the legal 
defects in their execution or acknowledgment ; 
yet a failure to comply with these formal pre- 
requisites on the part of the grantor generally 
has the effect to invalidate the record as con- 
structive notice to subsequent purchasers.” 
Where a statute was silent as to making the 
acknowledgment one of the prerequisites, it 


9 Wade on Notice, 30. 

10 James v. Morey, 2 Cow. 240; Parker v. Hill, 8 Met. 
447; Parrett v. Shaubhaut, 5 Minn. 332; Washburn v. 
Burnhant, 63 N. J. 301; Mott v. Clack, 9 Pa. St. 399; 
Galpin vy. Abbott, 6 Mich. 17; Reed v. Coale, 4 Ind. 
283. 
11 Ladley v. Creighton, 70 Pa. St. 490. 

12 Reynolds v. Kingsburry, 15 Ia. 288; White v. Den- 
man, 1 Ohio St. 110-160, Bary v. Hoyey, 30 Ohio St. 
347; Work v. Harper, 24 Minn. 517; Parkit v. Alexan- 
der, 1 Johns. Ch. 394; Blood v. Blood, 23 Pick. 80; 
Summer v. Rhodes, 14 Conn. 135. 
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was held to be good without such acknowledg- 
ment. And where an instrument was exe- 
cuted with but one subscribing witness, when 
the law required two, it was held that it was in- 
sufficient to give constructive notice to future 
incumbrancers ;4 and to the same effect it 
was held, in another case. where one of the 
witnesses was incapacitated from acting as 
such, that it was not a proper instrument for 
record and, consequently, would not give no- 
tice.“ But the authorities are not uniform 
in requiring strict compliance with all the re- 
quirements, in the execution of an instrument 
as a condition precedent to its admission to 
the records ; and some hold that where equit- 
able interests are recognized as proper sub- 
jects of registration in the record of any in- 
strument which passes, the equity would be 
good constructive notice of that interest, and 
would be as conclusive upon subsequent pur- 
chasers as though the legal title had passed to 
the grantee. In another case it was held that, 
although the instrument was copied in eatenso, 
if the attestation clause thereof was omitted 
it would not be constructive notice. In this 
case the statute required that the instrument 
be witnessed by two witnesses, and that this 
fact need not appear in the index of the re- 
cords." 

5. But while a defectively executed instru- 
ment or, in some instances, one defectively re- 
corded, will not give constructive notice, it will 
serve as actual notice to the person who may 
see the record of such instrument.’® For, as 
was said by Judge Bliss, in Music v. Barney,” 
that, if the déed was actually put upon the 
record, although not so acknowledged, that 
its record would be constructive notice ; and if 
the party saw that record, it would be very 
strong, if not conclusive, evidence of the act- 
ual notice required by statute. The object 
of the registry act is to protect innocent pur- 
chasers, and no subsequent purchaser can be 
innocent who knew ofa previous conveyance, 
whether it be so acknowledged as to author- 


18 Simpson v. Mundee, 3 Kan. 172; Brown v. Simp- 
son, 4 Kan. 76. 

14 White v. Denman, 1 Ohio St. 110; 16 Ohio, 59. 

1 Carter v. Champion, 8 Conn. 549. 

16 Brydon v. Cambell, 40 Ind. 331; Harrington v. 
Fortner, 58 Wis. 468. 

1 Pringle v. Dung, 38 Wis. 449. 

18 Mosgrove vy. Bonser, 5 Oreg. 313; Kerns v. Swope, 
2 Watts. 75; 2 Pom. Eq. § 600; Hastings v. Cutter, 24 
N. H. 481. 

19 49 Mo. 458. 





ize its record ornot. And it would be ab- 
surd to say that an exhibition to him of a 
copy of such conveyance, made‘ under cir- 
cumstances that would presume it to be a 
genuine copy, would be no evidence of such 
notice. And this is true as a general rule, 
except, perhaps, in some few States where the 
law declares that no mortgage which is not 
placed on record shall be held as valid as to 
any subsequent purchaser.” 

6. Here it becomes important to consider 
whether the abstractor is the agent of the 
purchaser or of the seller. For, if the exam- 
iner of the title should be the agent of the 
purchaser and he should see such defectively 
executed or recorded instrument, whether he 
should inform the purchaser of such fact or 
not, the purchaser would be held to have had 
actual notice of such instrument, and would 
be bound thereby.”* The examiner of titles 
is liable for want of skill or ordinary care in 
the examination of title only to the party who 
employes him, and an action of damage can- 
not be sustained by a third party acting upon 
the faith of the certificate.” In The Dundee 
v. Hughes,” it was held that, where an attor- 
ney falsely and negligently reports to his 
client that the title to an estate examined by 
him is not incumbered, is not liable to a pur- 
chaser of the mortgage from such client, 
although such purchaser relied upon the at- 
torney’s examination, on the ground that 
there was no privity of contract between them. 
However,in the dissenting opinions of Justices 
Bradley and Swayne, in Savings Bank v. 
Ward, * it was held that, where the examiner 
gave the certificate in question with the knowl- 
edge or reason to know that he intended to 
use it in a business transaction with a third 
person, as an evidence of the facts therein 
contained, he was therefore liable to such 
third person. This is a pretty important 
question, for it is not an unusual thing that 
the vendor, on request of the vendee, has the 
title abstracted and the sale is made upon the 
faith of such examination. 

It has also been held that the taking of new 


2% Bloom v. Noggle, 4 Ohio St. 45; Doherty v. Stim- 
mel, 40 Ohio St. 298; Galpin v. Abbott, 6 Mich. 17. 

21 Losey v. Simpson, 11 N. J. Eq. 251; 2 Lead. Cas. in 
Eq. 106. 

2 Housman v. Girard, 81 Pa. St. 256; Hood v. Fahn- 
stock, 8 Watts. 468.. 

%18 Cent. L. J. 470, (U.S. C. C., Dist. of Oregon). 

*%110 U.S. 195. 
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notes and mortgage, to secure an indebted- 
ness already existing and secured by mort- 
gage will not discharge the lien of the first 
mortgage, at least not unless the creditor ac- 
cepts the mortgage with that understanding, 
and in that event the burden is upon the 
mortgagor to show the mortgage lien was 
to be released upon the execution of the new 
instrument.” 

7. A purchaser or incumbrancer is not in 
general bound to search the records for in- 
cumbrances, as against a title which does not 
appear on the record. From the general 
policy of the recording acts to protect pur- 
chasers and incumbrancers against prior un- 
recorded deeds and mortgages, it necessarily 
follows that the title upon the record, in the 
absence of notice aliunde, is the purchaser’s 
protection.” 

The record of a conveyance or of a mort- 
gage is a constructive notice to those, and to 
those only, who must trace their title from or 
through the grantor or the mortgagor, by 
whom the conveyance or mortgage was exe- 
cuted. If thereisa breakin the chain of 
record title, the records will not enable the 
purchaser to supply the missing links and to 
connect the broken parts by any systematic 
search. Ifa purchaser has traced the title 
by the records regularly up and down to A, 
and the record does not show the title out of 
A, then the statutes renders A’s title a pro- 
tection to the purchaser under it.” 

As a general rule, therefore, if the records 
show a regular chain of conveyances from A 
to B, and from B to C, the record of a deed 
of the same land from B, prior to the date of 
the conveyance by which he received the title 
from his grantor A, would not affect a pur- 
chaser or mortgagee from C with notice.” 
And, in accordance with this doctrine, it has 
been held that a mortgage, placed on record 
before the deed conveying the premises to 
the grantor therein, would not be constructive 
notice to subsequent purchasers or incum- 
brancers.” Here, then, is an exception to 

% See Article in 23 Cent. L. J. 579. 

% Baker v. Griffin, 50 Miss. 158; Tilton v. Hunter, 24 
Me. 29; Bates v. Norcross, 14 Pick. 224; Page v. War- 
ring, 76 N. Y. 463; Calder v. Chapman, 52 Pa. St. 359; 
Blake v. Graham, 6 Ohio St. 580; Iglehart v. Crane, 40 
Til. 261; Brocke v. Headen, 13 Ala. 370. 

7 2 Pom. Eq. 100, note; Wade on Notice, § 205. 

% Loan & Trust Co. v. Matby, 8 Paige, 361; Fair- 


child v. Jordon, 18 Ga. 850. 
® Hetzel v. Barber, 69 N. Y. 1; Doswell v. Bu- 





the general rule of estoppel in which it was 
said that, if a person made a conveyance for 
,premises to which he had no title, and he 
afterwards acquired title there, to this latter 
act would relate and valididate the former. 
But this exception is founded upon the 
nature of the doctrine and principles of 
estoppel itself. As understood in modern 
times, there is nothing harsh or unjust in the 
law of estoppel. It cannot be used but to 
subserve the cause of justice and right.” As 
was stated by Justice Story, in Carver v. 
Jackson :*! ‘“Technically speaking, it operates 
as an estoppel, and binds parties and privies ; 
privies in blood, privies in estate, and privies 
inlaw. But it does not bind mere strangers 
or those who claim by title paramount to the 
deed. It does not bind persons claiming by 
an adverse title, or persons claiming from the 
parties by title anterior to the date of the re- 
citing deed.’’ And, in Burchard v. Hub- 
bard,” it was held that, where a person with- 
out a title conveys a deed of warranty, and 
afterward receives title as trustee from the 
rightful owner, for the purpose of trans- 
mitting it to a bona jfide purchaser, the 
doctrine of estoppel does not apply to defeat 
the trust estate. 

a. If, however, in the instance above 
given, before the conveyance to B from A, 
B had held some estate, legal or equitable, 
though not the legal fee, and had given a 
mortgage while holding such estate, which 
was put on record, the mortgage being exe- 
cuted and recorded before he received the 
deed from A, then if the purchaser from C 
had notice of the fact that B held such an 
estate, he would be bound to search the 
records for any mortgages made by B, while 
he was the holder of either the legal or equit- 
able estate of the same; and would be affected 
with constructive notice by the record of such 
deed.* 

This is one of the instances where a person 
would have to search for an incumbrance 
which does not appear on the record. 

6. Hibbs v. Insurance Co.* is an illustration 


chanan, 3 Leigh, 365; Buckingham v. Hamma, 2 Ohio 
St. 551; Losey v. Simpson, 11 N. J. Eq. 246, Rogers v. 
Birchard, 34 Tex. 441. 

30 Per Ranney, J., Buckingham v. Hanna, supra. 

314 Pet. 83; Sug. on Ven. Vol. 3,430. 

82 4 Ohio St. 316. 

33 Crane v. Turner, 67 N. Y. 437. 

34 40 Ohio St. 543. 
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of the rule that subsequent purchasers are 
only bound with constructive notice of title 
as it appears on the record, and of convey- 
ances made by the grantor, and not thosé 
made by a stranger. In this case, the father 
of the defendant had made a will and de- 
vised the ‘‘home farm’’ to his mother during 
her natural life, the same to be in lieu of all 
her dower interests in his estate. The 
mother elected to take under the will. The 
‘‘home farm’”’ included about two hundred 
acres, of which the father had the fee to 
about one hundred and sixty acres, and the 
mother had the fee to the remaining forty 
acres. The entire premises were devised to 
the defendant, subject to the mother’s life 
estate. Under well settled principles of 
equity, her election to take under the will 
operated to give the title of the entire farm 
to the defendant, subject, of course, to the 
life estate of his mother.* 

The mother mortgaged the forty acres, of 
which she formerly owned the fee, to a person 
who had no actual notice of the will and her 
election there under, and it was held that the 
mortgagor was not chargeable with construct- 
ive notice of the defendant’s interest in re- 
mainder. Doubtless the probate of the will 
and the widow’s election to take under the 
same, were constructive notice to the com- 
pany of the disposition of the testator’s 
estate, but not of the wife’s separate prop- 
erty. A purchaser from her of her land 
would not have been bound to take notice of 
a deed of the same by another, who was 
unauthorized to make the deed. In this decis- 
ion, it was said that ‘‘the owners of land 
cannot with any color of reason or authority, 
be required to watch the record to determine 
whether some one has without right made a 
conveyance of their lands. The rule which 
would protect « purchaser against the opera- 
tion of a deed of his grantor’s property, made 
by a stranger without authority, is not, we 
conceive, inapplicable to the case of a testa- 
tor’s assuming to devise property to which 
he has no title. In either case the purchaser 
cannot be chargeable with constructive notice 
of the unauthorized act."’ 

In Losey v. Simpson,” it was held that the 


% Cox v. Rogers, 77 Pa. St. 160; Allen v. Gets, 2 
Penn. R 310; Tomlin v. Jayne, 14 B. Monr. 160; 
Reaves v. Jarrett, 34 Ala. 558. ; 

% 11 N. J. Eq. 251. 





‘*title upon the record is the purchaser’s pro- 
tection, and when he has carried and traced 
the title down to an individual, out of whom 
the record does not carry it, the registry acts 
made that title the purchaser’s protection. 
The registry of a deed is notice only to those 
who claim through or under the grantor by 
whom the deed was made.’’ 

8. The examiner is sometimes met with the 
query, whether the doctrine of idem sonans 
applies to his search for incumbrances and 
conveyances? Can he rely in his search on 
the name as it is spelled in the deed, or must 
he search for incumbrances or conveyances 
made by grantors with names of similar 
sound? If, for instance, the name as it 
appears in the deed is ‘‘John Shafer’’ as 
grantee, is it necessary to see if the same has 
been incumbered or conveyed in the name of 
‘“‘John Shafer,’’ or ‘‘John Schaefer,’ or 
‘John Schaffer,’’ or ‘‘John Shaffer,’’ or 
‘‘John Schaeffer !’’ While it is well, perhaps, 
as a matter of extra precaution, to look 
through all these names, I should think the 
purchaser would only be bound with con- 
structive notice of an incumbrance or convey- 
ance when it was given and appeared in the 
name, spelled as it appears in the title deed. 
To hold otherwise would lead to inextricable 
confusion. It would destroy, to a great ex- 
tent, the usefulness of having an index to the 
records; for some names of the same sound 
commence with different letters. As, for in- 
stance, the letters C and K are often found 
to commence different names of like sound. 
Taking this view, then, that the purchaser is 
not bound with constructive notice in such 
instances, it will be at once seen how very 
important it is in the drafting of conveyances 
or incumbrances to see that the name of the 
grantor is spelled as it is in his title deed; 
and it should also be plainly written so that 
it is likely to be properly indexed and re- 
corded ; for, if it was not so written, and the 
recorder exercising due care should not index 
or record it properly, I apprehend it would 
not be constructive notice to a subsequent 
purchaser. 

9. Circumstance may arise in which a 
grantee or a mortgagee, being a purchaser in 
good faith, and holding a record title which 
appears perfect, may really have no title, be- 
cause a grantor or a mortgagee in the chain 
of title may have had knowledge, when he 
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took the conveyance to himself, of a prior un- 
recorded deed or mortgage, which was, how- 
ever, recorded before his own deed or mort- 
gage to his own grantee. For instance, A 
gives a deed to B, which for a while is unre- 
corded. A subsequently conveys the same 
land to C, who pays a valuable consideration, 
but who has actual notice of B’s prior deed, 
and C puts his deed on the record first. B, 
then, after the recording of C’s deed, puts his 
own prior deed on the record. After the 
record of B’s deed C conveys the land to D, 
who pays a valuable consideration, and has 
no actual notice of B’s deed and only con- 
structive notice given by the record. Which 
has the priority, Bor D? There are earlier 
decisions which give the precedence to D.” 
These decisions have, however, been over- 
ruled in the States in which they were given, 
and it seems to be now settled by an over- 
whelming weight of authority, that B * would 
have the precedence over D. It is very evi- 
dent that C got no title from his prior record, 
because he had actual notice of B’s unre- 
corded deed. WhenC conveyed to D, if B’s 
deed had not been on the record, D would 
have obtained the title, but the record of B’s 
prior deed, prior to the conveyance to D, cat 
off the latter’s precedence, because D could 
claim nothing from C’s first record, by rea- 
son of C’s having actual notice. 

10. Another important question recently 
arose in an Ohio case,” in which it was held, 
‘‘that,where Z, a mortgagee, held a mortgage, 
which was of record, made by R to secure his 
two promissory notes, dated March 1, 1878, 
one due in eighteen months, and one in thirty 
months, payable to the order of Z, on April 
1, 1878, Z, for a valuable consideration sold 
these notes and mortgage to B. The notes 
were indorsed, and, with the mortgage, were 
delivered to B, who became the sole owner of 
the same and the bona fide purchaser of said 
notes before due. There was no written as- 
signment of such mortgage, nor any notice 
of record showing such assignment. On Oc- 
tober 1, 1878, H, who held a prior mortgage, 
commenced an action to foreclose his mort- 
gage, making R and Z, but not B, parties de- 


87 Connecticut v. Bradish, 14 Mass. 303; 2 Lead. Cas. 
n Eq. 40, 212; Ely v. Wilcox, 20 Wis. 530. 

88 Jones on Mort. vol. 1, §§ 574,575; Flint v. Arnould, 
2 Mete. 619; Mahoney v. Middieton, 41 Cal. 50; Falass 
v. Peirce, 30 Wis. 443. 

%® Holliger v. Bates, 43 Ohio St. 444. 





fendant, who were duly served. Neither Z 
nor R answered. An order of sale was 
taken and the premises were sold. It 
was held that B did not lose his mort- 
gage lien. It was said that, ‘‘conceding 
that a written assignment of the mort- 
gage may under the statute, be recorded and 
thus be a notice to others, yet the statute 
does not require it, and a failure to have it 
done cannot divest the assignee of his rights 
and equities.’’ I have thus far given but a 
few of the principles and doctrines enunciated 
by the courts upon a very small part of the 
law of constructive notice, as applied to the 
record of deeds and mortgages, and find my- 
self at the limit of the space allowed, ordi- 
narily, to JournaL articles. I may take up 
some other ‘‘kindred’’ questions in the future. 
Springfield, Ohio. Wm. M. Rocket. 





CONSTITUTIONAL LAW — POLICE POWER — 
PATENT-RIGHT—ILLEGAL NOTE. 


NEW V. WALKER. 





Supreme Court of Indiana, December 7, 1886. 


1. Constitutional Law — Police Power — Patent- 
Right.—The requirements of the Indiana act, that the 
vendor of a patent-right shall file a copy of the letters 
patent, and an affidavit that the letters patent are gen- 
uine and unexpired, and that he has authority to sell 
the same before the sale of any interest in the patent- 
right and shall insert in any promissory note received 
in payment of any such interest the words ‘‘given for a 
patent-right,” are in the nature of police regulations, 
and not in conflict with the federal constitution or any 
act of congress. 


2. Illegal Promissory Note.—A promissory note, 
executed in direct violation of a mandatory statue, is 
inoperative as between the parties and those who buy 
with notice. 


8. Patent-Right—Sale of.—The sale of a right to 
use and to manufacture for sale and use, during the 
existence of the patent in a certain territory, is a sale 
of the patent-right, within the meaning of the Indiana 
act. 


4. Indorsee With Notice.—It is incumbent upon 
the purchaser of a note, given for a patent-right, who 
buys with a knowledge of the consideration, to show 
either compliance with the the law orthat his indorser 
was in all essential particular a good-faith purchaser 
of the note. 


5. Note Payable to Bearer Negotiable.—A note pay- 
able to bearer is negotiable as commercial paper, if it 
possesses the other essential requisites of such 
negotiable instrument. 


6. Statute—Construction — Void Note.—Where the 
statute expressly declares notes void, they are so in 
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the hands of any holder; but a statute making it a 
crime to take promissory notes ina prohibited trans- 
action, does not make the notes void in the hands of 
innocent purchasers. 


1. Practice—Special Finding—Demurrer.—A special 
finding of facts will not cure an error in sustaining a 
demurrer to a reply. 


Appeal from circuit court, Hamilton county. 

EvuioTt, C. J., delivered the opinion of the 
court: 

The complaint of the appellant is based on a 
promissory note written in the usual form, pay- 
able in a bank of this State, and payable to bearer. 
The answer alleges that the note was executed in 
consideration of the sale and transfer to the ap- 
pellee of the right to use and sell, for use in a 
designated part of this State, an agricultural 
boiler and steam-feeder, for which Puntan, to 
whom the note was executed, had obtained letters 
patent; that the sale and transfer of the patent 
took placein Hamilton eounty, in this State, on 
ths tenth day of June, 1884; that Puntan had not 
then filed with the clerk of the court of that county 
a copy of his letters patent, nor had he filed an 
affidavit that the letters were genuine, and had 
not been revoked; and that he had authority to 
barter or sell the right to use the patented article, 
nor was there any clause in the note stating that 
it was “given for a patent-right.”’ It is also 
averred that the appellant knew that the note was 
given in payment for a patent-right before she 
purchased it. 

We have had occasion to consider the validity 
of our statute imposing certain duties upon the 
vendors of patent-rights, and have expressly de- 
cided that, in so far as it requires an affidavit 
from the vendor of his authority, and charges him 
with the duty of filing a copy of the letters patent, 
itis not in conflict with the federal constitution, 
Brechbill v. Randall, 102 Ind. 528; s. c.,1 N. E. 
Rep. 362. The reasoning of other cases decided 
by this court carries the doctrine somewhat 
further, and they lay down a principle that would, 
if carried to its logical conclusion, sustain the en- 
tire statute. Fry-v. State, 63 Ind. 552; Toledo, 
etc. Works v. Work, 70 Ind. 253; Central Union 
Tel. Co. v. Bradbury, 106 Ind. 1; s. c.,5 N. E. 
Rep. 721; Hockett v. State, 105 Ind. 250; s. c.,5 
N. E. Rep. 178. We accept as correct the con- 
clusion to which the reasoning of these cases leads, 
and affirm that our entire statute is valid, and 
that it neither usurps any power of the federal 
government, nor encroaches upon the national 
constitution, or violates any law of congress. This 
conclusion is fully supported by the decision of 
the Supreme Court of the United States, in Patter- 
son v. Kentucky, 97 U.S. 501, and by other de- 
cided cases. Tod v. Wick, 36 Ohio St. 380; Has- 
kell v. Jones, 86 Pa. St. 173. 

There are, as we know, cases which assert a 
different doctrine; but they are all based on the 
decision in Ex parte Robinson, 2 Bliss. 309; and, 
as that decision has been overthrown, the cases 
based upon it must fail. Toledo, etc. Works v. 





Work, supra; Fry v. State, supra; Brechbill v. 
Randall, supra. 

In imposing upon vendors of patent-rights the 
duty of filing affidavits and copies of letters pat- 
ent, no powers vested in the federal government 
are usurped, nor are the provisions of the national 
constitution trenched upon; for nothing more is 
done than to prescribe a system of procedure for 
the protection of our citizens against imposition 
and fraud. No moreis done by that part of the 
statute which requires affidavits and copies of 
letters patent to be filed than to establish regula- 
tions for the government of the sale and transfer 
of a peculiar species of intangible property, which, 


. in its very nature, is so essentially different from 


other property that it must necessarily be trans- 
ferred in a different manner. The regulations 
established by our legislature are in the nature of 
police regulations; their purpose being to pro- 
tect our people from being imposed upon by men 
who have either no authority to sell patent-rights, 
or no patent-rights to sell. 

It has been directly decided by the Supreme 
Court of the United States, as well as by this court, 
that the national congress cannot make police 
regulations for the protection of the people of the 
States. U. 8. v. Dewitt, 9 Wall. 41; U.S. v. Reese. 
92 U.S. 214; W. U. Tel. Co. v. Pendleton, 95 Ind. 
12; Brechbill v. Randall, supra; Hockett v. State, 
supra. As the federal legislature cannot enact 
police regulations which will yield the citizens of 
the State just protection, it must be that the State 
legislature may enact such regulations, or the 
citizens be left without protection. We are un- 
willing to declare that vendors of patent-rights 
cannot be restrained by reasonable police regula- 
tions, and we do therefore declare that the pro- 
visions of the statute under immediate mention, 
being in the nature of the police regulations, are 
constitutional and valid. 

The provision requiring the insertion of the 
clause ‘‘given for a patent-right,’’ in promissory 
notes, we think it is also in the nature of a police 
regulation; but independent of this consideration, 
we regard that provision of the statute as valid, 
because it simply prescribes what shall be written 
in a promissory note given for a particular class 
of property. For more than half a century we 
have had statutes governing promissory notes, 
and making peculiar regulations concerning them, 
and during all those years their validity has re- 
mained unchallenged. To us it seems quite clear 
that such statutes are valid, and that the statute 
under discussion belongs to that class. This view 
of the subject finds strong support in the well- 
reasoned case of Tod v. Wick, supra, where it was 
said: ‘“‘The right to regulate the form and pre- 
scribe the effect of paper taken in commercial 
transactions has always been regarded as belong- 
ing to the State.’’ In this view of the subject we 
concur, and our ultimate conclusion on this branch 
of the case is that the statute is valid in all its 
parts. 

Where the assumed owner of personal propert 
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undertakes to transfer it in a method forbidden by 
statute, he can take no benefit from his illegal act. 
A patent-right is property, and the States may 
regulate the method of its transfer,as they may 
any other property which is brought within its 
jurisdiction, provided, of course, no essential right 
in the property is taken away, and there is no en- 
croachment upon the powers of the federal gov- 
ernment. Tod v. Wick, supra; Ames Iron-works 
v. Warren, 76 Ind. 512. 

It is inconceivable that the vendor of personal 
property—whether it be intangible property like 
a patent-right, or not—can acquire any rights 
from acts performed in direct violation of law, 
since enforceable legal rights only spring from 
transactions which violate no principal of law or 
equity. A legal right cannot arise out of a wrong, 
so as to benefit the wrong-doer. In our opinion, a 
promissory note,executedin direct violation of a 
mandatory statute,is inoperative as between the par 
ties and those who buy with notice. Where astat- 
ute, in imperative terms, forbids the performance 
of an act, no rights can be acquired by persons who 
violate the statute, nor by those who know that 
the act on which they ground their claim was done 
in violation of law. A promissory note executed 
in a transaction forbidden by statute is, at least, 
illegal as between the parties and those who have 
knowledge that the law was violated. 

It is an elementary rule that what the law pro- 
hibits under a penalty is illegal, and it eannot, 
therefore, be the foundation of a right as between 
the immediate parties. Wilson v. Josephs, 8 N. 
E. Rep. 616; Hedderich v. State, 101 Ind. 571; s 
c., 1 N. E. Rep. 47; Case v. Johnson, 91 Ind. 477. 
This rule also applies to those who assume to pur- 
chase from one of the parties to the transaction, 
but purchases with full knowledge that the law 
has been transgressed. A man who assumes to 
transfer a right which the law forbids him from 
transferring, unless he does certain prescribed 
acts, cannot yield a valid consideration to the 
person with whom he deals. Where one assumes 
to transfer what no law prohibits him from, trans- 
ferring, he parts with no rights which, as to him, 
at least, will constitute a sufficient consideration 
for another’s promise. If the question were be- 
tween the immediate parties, we should have no 
hesitation in declaring that;if the promissory note 
sued on was executed fora patent-right, trans- 
ferred in violation of the statute, there could be 
no recovery. Nor do we think there is any doubt 
that the rule should be applied where the holder 
of the note purchased with full knowledge of the 
character of the transaction. 

The contention of the appellant, that the statute 
applies only to the sale of the patent-right itself, 
and not to the sale of the right to’ use, and to 
manufacture for sale and use the patented article, 
cannot prevail. It is a sale of the patented right 
to sell the exclusive right to use, and manufacture 
for sale and use, the thing patented, for such a 
sale carries with it an interest in the patented 
right itself. Where the vendor sells a right to 





use, and to manufacture for sale and use, during 
the existence of the patent, he parts with all sub- 
stantial rights in the patent in the territory em- 
braced inthe assignment. Curt. Pat. § 181; Walk. 
Pat. § 296. Where it is evident that the intention 
of an instrument is to vest in the assignee the 
whole and exclusive interest in a patent-right for 
a designated territory, no ingenuity in framing 
the instrument will carry the transaction beyond 
the reach of the statute. Schemes, however cun- 
ningly contrived, or subterfuges, however ingen- 
iously devised, will not enable the vendor of the 
patent-right to evade the statute. Here, as else- 
where in jurisprudence, the inquiry which rules 
is, what was the substance of the transaction? and 
as that appears, so will be the judgment of the 
court. In the case before us there was a grant of 
all the beneficial interest that the patentee pos- 
sessed, and the case is therefore within the stat- 
ute. 

The answer avers that the appellant had knowl- 
edge of the consideration for which the note was 
executed, and we think she was bound to know 
that the note was inoperative, unless the vendor of 
the patent-right had obeyed the law. She knew, 
as the answer avers, that the note was given for a 
patent right, and she was bound to know, as mat- 
ter of law, that, unless the vendor had obeyed the 
law, he could not yield a valid consideration to 
the maker of the note. On the face of the note 
it appeared that the statute had not been com- 
plied with, and this, joined to her knowledge of 
the consideration yielded for the note, gave her 
such notice as at least putheron inquiry. 1 Dan- 
iel, Neg. Inst. § 198. It became her duty, with 
the knowledge she possessed, to ascertain whether 
the vendor had complied with the statute; for 
upon his compliance with the statute depended 
the validity of the note. If there was a violation 
of law, there could not be, as she must have 
known, any consideration for the promise of the 
purchaser of the patent-right. The case is a pe- 
culiar one, for a statute so limits the powers of a 
vendor of patent-rights that he cannot yielda 
consideration for a promise to pay for the assign- 
ment of a patent-right unless he has performed 
the dutiesimposed upon him. His right to secure 
a valid promise is restricted by the law; for, if he 
transgresses the law by making a transfer which 
it forbids, his contract is illegal, and cannot con- 
stitute a valid consideration for the promise of the 
person with whom he deals. It seems very clear, 
therefore, that one who has knowledge of the con- 
sideration of the promise, and finds the note not 
such as the statute requires, should ascertain 
whether the acts essential to give the vendor ca- 
pacity to make a legal contract have been per- 
formed. There is a well-defined and fully-recog- 
nized distinction between promissory notes made 
illegal by statute, aud those made inoperative be- 
tween the immediate parties,because the consider- 
ation is one that the general rules of law condemn. 
It is, indeed, generally held that a promissory 
note, expressly declared by statute to be void 
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when given for a vicious consideration, is ineffect- 
ive, even in the hands ofa bona fide holder. 1 
Pars. Notes & Bills, 276; 1 Daniel Neg. Inst. § 
197. : 


We do not hold, or mean to hold, that knowl- 
edge of the consideration of a promissory note 
will, in ordinary cases, put a purchaser upon in- 
quiry. On the contrary, we understand the law 
to be that in ordinary cases knowledge of the con- 
sideration, even when imparted by the note itself, 
will not prejudice the rights of a good faith pur- 
chaser unless the consideration is such as invali- 
dates the note, or is legally insufficient. Hereth 
v. Merchants’ Nat. Bank, 34 Ind. 380; Doherty v. 
Perry, 38 Ind. 15; Bank of Commerce v. Barrett, 
38 Ga. 126; Heard v. Dubuque Co. Bank, 8 Neb. 
16; Stevenson v. O’Neal, 71 Ill. 314. Here, how- 
ever, the purchaser ofa note given for a patent- 
right is chargeable with knowledge of the law if 
he knows the consideration for which the note 
was executed to be a patent-right; for the statute, 
in express terms, prescribes who has no such au- 
thority to vend such rights, and the transfer by 
one who has no such authority, but who trans- 
gresses the law in making the transfer, is not a 
valid consideration for the promise contained in 
the note. 


When it appears, as it does in the answer before 
us, that the note was given for a patent-right; 
that this fact was known to the purchaser of the 
note before it% purchase; and that the clause re- 
quired by the statute was not in the note—the 
burden is upon the holder of the note to show, 
that his indorser took the note without notice as 
to the nature of the consideration. 1 Daniel Neg. 
Inst. § 198. The transfer of a patent-right could 
not, as we have said, be a valid consideration as 
against the original parties, or those who bought 
with notice of the character of the consideration, 
and it is therefore incumbent upon one who buys 
with that notice to show, either compliance with 
the law, or that his indorser was, in all essential 
particulars, a good-faith purchaser of the note. 
We do not impugn the general doctrine that one 
who buys from a good-faith purchaser will secure 
a valid right, although he may himself have notice 
of the infirmity in the consideration, for that we 
regard as well-settled law; but we hold that where 
the person who buys a note not containing the 
words required by the statute, and knows that it 
was executed for a patent-right, he must, at least, 
affirmatively show that his indorser was a pur- 
chaser in good faith in all that the term implies. 
The case is closely analogous to those which hold 
that, if a promissory note is obtained by fraud, it 
devolves upon the holder to prove that he was a 
purchaser in good faith. Eichelberger v. Old 
Nat. Bank, 103 Ind. 401; s. c.,3 N. E. Rep. 127; 
Mitchell vy. Tomlinson, 91 Ind. 167; Baldwin v. 
Fagan, 83 Ind. 447; Hinkley v. Fourth Nat. Bank, 
77 Ind. 475; Zook v. Simonson, 72 Ind. 83; Harbi- 
son v. Bank, etc., 28 Ind. 133. ‘The loyical result 
of this reasoning is that the appellee’s answer ex- 





hibits a complete defense to the appellant’s cause 
of action. 

The reply of the appellant alleges, in substance, 
that the note was purchased by George W. New 
before maturity; that he paid $400 for it; that, 
when he purchased the note, he had no knowledge 
that it was given for a patent-right; that, at the 
time the appellant purchased the note from George 
W. New, she had no knowledge or information 
that it was executed for’ a patent-right; and 
that she purchased the note before maturity, and 
paid full vaJue for it. 

A material question involved in a consideration 
of the sufficiency of this reply is the character of 
the promissory note on which the complaint is 
based; but we think that there is no serious 
difficulty in solving this question, material as it 
is; for we have no doubt that it is a commercial 
note, negotiable by the law-merchant. A note 
payable to bearer is negotiable as commercial 
paper, if, as does this one, it possesses the other 
essential requisites of such negotiable instrument. 
Melton v. Gibson, 97 Ind. 158; Hall v. Allen, 37 
Ind. 541; Riley v. Schawacker, 50 Ind. 592; 
Daniel Neg. Inst. § 663. 

Having determined that the promissory note on 
which the action is founded is negotiable as 
commercial paper, the next question is, what are 
the rights of the appellant as the bona fide holder 
of the paper? for there can be no doubt, under the 
confessed allegation of the reply, that she is such 
aholder. She is such in the strongest light, for 
she purchased from a good-faith owner, and is 
herself free from fault, and innocent of wrong. 
Hereth v. Merchants,’ etc. Bank, supra; New- 
combe v. Dunham, 27 Ind. 286. 

The decisions agree that, where the statute in 
direct terms declares that a note given in violation 
of its provisions shall be void, it is so, no matter 
into whose hands it may pass. ‘The rule is thus 
stated by the court, in Vallett v. Parker, 6 Wend. 
615: ‘*Where the statute declares notes void, they 
are and must be so in the hands of every holder; 
but, where they are judged by the court to be so 
for failure of or illegality of consideration, they 
are void only in the hands of the originai parties, 
or those who are chargeable with or have notice 
of the consideration.”’ It is said by a late writer, 
in stating the same géneral rule that, “‘where a 
statute, expressly or by necessary implication, de- 
clares the instrument absolutely void, it gathers 
no vitality by its circulation, in respect to the 
parties executing it.”” 1 Daniel Neg. Inst. § 197. 
We regard this author’s statement as substantially 
expressing the general rule, and, accepting it as 
correct, the pivotal question is whether our stat- 
ute does, expressly or by necessary implication, 
declare that notes given to vendors of patent- 
rights, who have disobeyed the law, shall ke void. 

There is certainly no express declaration in the 
statute that such notes shall be void, nor do we 
think that there is any necessary implication that 
they shall be void. Aman may be guilty ofa 
misdemeanor, and yet notes taken by him in the 
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transaction which creates his guilt not be void in 
the hands of an innocent holder. A familiar 
illustratien of this principle is afforded by those 
cases which declare that a note given in considera- 
tion of the suppression of a crimizal prosecution 
is inoperative as between the immediate parties, 
but valid inthe hands of a bona fide purchaser. 
This is the settled law, although the compound- 
ing of a felony is made a crime by statute. Our 
opinion is that a statute making it a crime to take 
promissory notes in a prohibited transaction does 
not make the notes void in the hands of innocent 
purchasers, although the person who violates the 
statute commits crime. Thi3 conclusion is well 
sustained by authority. Anderson v. Etter, 102 
Ind. 115; Vallett v. Parker, supra; Taylor v. 
Beck, 3 Rand. 316; Glenn v. Farmers’ Bank, 70 
N. C. 191; Smith v. Columbus, ete. Bank, 9 Neb. 
31; s.c.,1 N. W. Rep. 893; Haskell v. Jones, 
supra; Palmer v. Minar, 15 N. Y. Sup. Ct. 342; 
Cook v. Weirman, 51 Iowa, 561; s. c., 2 N. W. 
Rep. 386. 

A party who executes a promissory note nego- 
tiable as commercial paper, fair on its face, and 
complete in all its parts, puts in circulation an 
instrument which he knows is the subject of 
barter and sale in the commercial world; and it 
is his own fault if he does not put into it the 
words which will warn others not to buy it in the 
belief that it will be free from all defenses. The 
experience of the business world has shown the 
necessity of affixing to promissory notes the 
quality of negotiability, and commercial transac- 
tions would be seriously disturbed if notes, fair on 
their face, and containing the required words of 
negotiability, were not protected in the hands of 
innocent purchasers. It is, therefore, not the 
policy of the law to multiply exceptions to the 
general rules governing notes negotiable by the 
law-merchant; so that, in such a case as this, it 
cannot, without an indefensible departure from 
that policy, be held that the promissory note is 
not protected in the hands of a good-faith holder. 
Nor can such a step be taken without wandering 
from the course marked and defined by the long 
established principal that, where one of two 
innocent persons must suffer from the act of a 
third person, he who put it in the power of the 
third to do the act must bear the loss. To our 
mind, it seems clear that this principle rules here; 
for a man who executes to a vendor of patent- 
rights a promissory note in full and perfect form, 
puts it in his power to wrong others by selling the 
note as an article of commerce’ 

We regard the reply as unquestionably good, 
and adjudge that the trial court erred in sus- 
taining the demurrer to it. 

It is contended by the appellee’s counsel that, 
as there is a special finding showing that the 
appellant was not a purchaser in good faith, no 
harm was done her in sustaining’a demurrer to 
the reply. We cannot concur in this view. The 
decision in Sohn v. Cambern, 6 N. E. Rep. 814, 
does not sustain the counsel’s position. In that 





case there was no demurrer, but the attack was 
by the assignment of error; and, besides, all that 
was said in that case which is in any degree rele- 
vant to the present subject was addressed to the 
provisions of section 345 of the code respecting 
the overruling, not the sustaining, of demurrers. 
It cannot be legally possible that, if a party’s re- 
ply presenting facts which completely avoid and 
nullify the answer of his adversary, is held to be 
insufficient, the special finding can cure the error. 
If his pleading is overthrown, he is not entitled to 
give evidence in support of the theory which it 
asserts, and he is, therefore, necessarily and 
materially injured by the ruling striking it down. 

Where a party duly excepts to a ruling on de- 
murrer which overthrows a valid pleading, he 
does not waive any rights by suffering the case to 
proceed to trial, nor is he bound to offer evidence 
upon the subject covered by his pleading, for his 
exception to the ruling on the demurrer effectu- 
ally asserts and preserves his rights. Judgment 
reversed. 


NotTe.—Patented Articles. — Unquestionably, the 
police powers, reserved to the States, is sufficient to 
give validity to State statutes regulating the sale and 
use of patented articles, when such statutes do not 
discriminate against patented articles as  such.! 
“While it is true that letters patent secure a monopoly 
in the thing patented, so that the right to make, vend 
or use the same is vested exclusively in the patentee, 
his heirs and assigns, for a limited period, itis not 
true that a right to make, vend or use the same in a 
manner which would be unlawful, except for the 
letters patent, thereby becomes lawful under the act 
of congress, and beyond the power of the States to 
regulate or control.”2 Doubtless, however, any dis- 
crimination against patented articles would render a 
statute of any State void.® 

Patent-Rights.—The weight of authority is in favor 
of the doctrine that State statutes, requiring vendors 
ot patent-rights to file copies ot the letters patent 
and affidavits that the patents are genuine and unex- 
pired, and that the vendors have authority to sell the 
same, etc., are unconstitutional.4 

We do not understand that Ex parte Robinson 5 has 
been overruled by Patterson v. Kentucky,® as seems 
to be inferred in the principal case. On the contrary, 
the distinction between the patented artwle and the 


1 Hockett v. State, 105 Ind. 250; Cent. Union Tel. Co. v 
Bradbury, 106 Id. 1; Toledo, etc. Works vy. Work, 70 
Id. 258; People v. Russell, 49 Mich. 617; Wilch v. Phelps, 
14 Neb. 134; Livingston v. Van Ingen, 9 Johns. 582; 
Thompson v. Staats,15 Wend. 395; Vannini v. Paine, 1 
Harr. (Del.) 65; Patterson v. Commonwealth, 11 Bush, 
311; Patterson v. Kentucky, 97 U. 8. 501; Palmer v. State, 
39 Ohio St. 236; Jordan v. Dayton, 4 Ohio, 295, For con- 
trary dictum, see Woolen v. Bunker, 6 Am. L. Rec. 236. 

2 State v. Telephone Co., 36 Ohio St. 296. 

8 Webber v. Virginia, 103 U. 8. 347; People v. Russell, 49 
Mich. 617. 

4 Castle v. Hutchinson, 25 Fed. Rep. 394; Ex parte Rob- 
inson, 2 Biss. 309; Woolen v. Banker, 6 Am. L. Rec, 236; 
Ball v. Hunt, 70 Ill. 109; Crittenden v. White, 23 Minn. 24; 
Wilch v. Phelps, 14 Neb. 134; Helm v. Nat. Bank, 43 Ind. 
170: Grover & Baker Sew. Mach. Co. v. Butler, 58 Id. 454. 
Contra: Brechbill v. Randall, 102 Ind. 528. 

52 Biss. 309. 
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patent-right seems to be clearly drawn in the latter 
case. The court said: “The right of property in the 
physical substance, which is the fruit of discovery, is 
altogether distinct from the right in the discovery 
itself, just as the property in the instruments or plate 
by which copies of a map are multiplied is distinct 
from the copyright of the map itself. Stephens v. 
Cady, 14 How. 528; Stevens v. Gladding, 17 Id. 447. 
* * * All which they [letters pateat) primarily 
secure is the exclusive right in the discovery. * * * 
Its enjoyment may be secured and protected by na- 
tional authority against all interference; but the use 
of the tangible property, which comes into existence 
by the application of the discovery, is not beyond the 
control of State legislation, simply because the 
patentee acquires a monopoly in the discovery.” 

In a case in the United States Circuit Court for 
Indiana, Woods, J., entertained the same opinion re- 
specting the above case.? The distinction between the 
patent-right and the patented article has been drawn 
clearly in other cases.’ 

With regard to a statute requiring the words, 
* ‘given for a patent-right,”’ to be inserted in promis- 
sory notes given for an interest in a patent-right, the 
Supreme Court of Illinois said: ‘A majority of the 
court are of apinion that, while it is undoubtedly 
within the power of the legislature to prescribe the 
form and declare the effect of negotiable instruments, 
this section cannot be regarded as limited to this ob- 
ject. It has nothing to do with negotiable instru- 
ments in general, but is exclusively restricted to such 
as are given in whole or in part for a patent-right, and 
deprives them of one of the most important attributes 
of negotiability. It is a marked discrimination against 
the traffic in patent-rights, which cannot fail to se- 
riously prejudice and impair the rights of patentees 
and their assigns.” 9 

The Supreme Court of Michigan! and the federal 
courts" have adopted this view, while the courts of 
Indiana,!2 Ohio 18 and Pennsylvania 4 hold the contrary 
doctrine. 

In conclusion, we can do no better than quote from 
an opinion of the United States Supreme Court: 
‘*And the right conferred by the patent laws of the 
United States to inventors to sell their inventions and 
discoveries, does not take the tangible property in 
which the invention or discovery may be exhibited or 
carried into effect, from the operation of the tax and 
license laws of the State. The combination of differ- 
ent materials, so as to produce a new and valuable 
product or result, or to produce a well known product 
or result more rapidly or better than before, which 
constitutes the invention or discovery, cannot be for- 
bidden by the State, nor can the sale of the article or 
machine produced be restricted, except as the produc- 
tion and sale of other articles, for the manufacture of 
which no invention or discovery is patented or 
claimed may be forbidden or restricted. * * * Itis 


7 Castle v. Hutchinson, 25 Fed. Rep. 394. 

8 Wilch v. Phelps, 14 Neb. 134; Castle v. Hutchinson, 
supra; Hockett v. State, 105 Ind. 250; Walker on Patents, 
§ 155. 

9 Ball v. Hunt, 40 Ill. 109. 

10 Cranson v. Smith, 37 Mich, 309. 

Castle v. Hutchinson, supra; Woolen v. Banker, 


eupra. 

14 Oyerruling Helm v. Nat. Bank, 43 Ind. 170. 

18 Tod v. Wick, 86 Ohio St. 370. 

14 Horstman v. Zimmerman, 4 Atl. Rep. 171; Haskell y. 
Jones, 8 Pa. St. 173; Bowen v. Kemerer,2 Pears, 250; 
Weaver v. Frantz, 1 Penning. 153. 








only the right to the invention or discovery—the in- 
corporeal right—which the State can interfere with.” 
Lincoln, Neb. Cuas. A. RQBBINS. 


15 Webber v. Virginia, 108 U. S. 347. 
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the law of Massachusetts.—Daniels v. Pratt, S.J. 
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should be rent of the goods.— Wire, etc. Co. v. 
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v. Smith, S.J. C. Mass., Feb. 23, 1887; 10 N. E. 
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Starr. & C. p. 493, § 135), regulating special assess- 
ments for sewers in cities and towns, construed.— 
City of Kankakee v. Potter,S.C. lll. Jan. 25, 1887; 
10 N. E. Rep. 212. 
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ages—Evidence.—It is the duty of a city to keep 
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for the plaintiff t». show all the facts and circum- 
stances indicating the extent of the injury suffered, 
present and prospective.—City of Joliet v. Con- 
way, 8. C. Ill., Jan, 25, 1887; 10 N. E. Rep. 223. 


40. CORPORATIONS — Stock Subscription— Condi- 
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utes on the subject of costs and sheriff’s fees for 
levying executions, declared and construed.— Ten- 
nessee, etc. Co.v. East Alabama, etc. Co., S. C. 
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to a refusal to discharge a prisoner who has ob- 
tained ,one, and an appeal lies as well from one of 
such orders as the other. U.S. Rev. St. § 1909.— 
Ex parte Snow, U. S. 8S. C., Feb. 7, 1887; 78. C. 
Rep. 556. 


47. CRIMINAL Law—Bribery—Practice.—An indict- 
ment of a truste2 for receiving a bribe is sufficient 
upon motion to quash, although it fails to describe 
the property he bought for the township in conse- 





quence of receiving the bribe. Quashing indict- 
ment for misjoinder is discretionary with the 
court.—Glover v. State, 8. C. Ind., Feb. 3, 1887; 
10 N. E. Rep. 282. 


48. CRIMINAL Law—Degrees of Crime—Instructions. 
—Where the offense charged includes another of 
less degree, instructions as to both degrees should 
be given, where the evidence tends to prove 
either; but not so, if it shows he can only be guilty 
of one.—State v. Mize, S. UC. Kan., Feb. 4, 1887; 13 
Pac. Rep. 1. 


49. CRIMINAL Law—Embezzlement—Kentucky Law. 
--Agent who collects money: for his principal and 
applies it to his own use is not intrusted with 
money to be delivered to his principal, and not an 
embezzler under that law.—Shelburn v. Com., 
Ky. Ct. App., Feb. 8, 1887; 3S. W. Rep. 7. 


50. CRIMINAL LaAw—Evidence—Foot-prints—Simi- 
lar Points.—Where evidence showed peculiar boot 
tracks from scene of robbery to defendant’s house, 
it is error to exclude evidence that another party 
with boots producing similar tracks was seen on 
third day after the robbery within three days foot 
travel from the scene.—People v. Myers, 8. C. Cal., 
Aug. 31, 1886; 12 Pac. Rep. 719. 


51. CRIMINAL Law—Exceptions to Opinion—New 
Trial.—An exception to the opinion of the court 
overruling a motion for a new trial is sufficient, 
and will be understood as an exception to the de- 
cision.—Pierie v. State, 8. C. Ind. Feb. 15, 1887; 
10 N. E. Rep. 302. 


52. CRIMINAL Law — Fish — Violation of Laws— 
Lobsters.—Provision of Mass. Stat. 1884, ch. 212, 
that possession of “short” lobsters shall be prima 
facie evidence to convict under that section, is not 
in conflict with first clause thereof.—Common- 
wealth v. Barber, 8. J. C. Mass., Feb. 23, 1887; 10 
N. W. Rep. 330. 


53. CRIMINAL Law—Forgeru—Indict ment — Uncer- 
tainty — Quashing. — Where indictment set out 
paper forged and leaves it doubtiful whether, if 
genuine, it would create any liability, the in- 
dictment may be quashed.—Shannon v. State, 8. 
C. Ind , Jan. 29, 1887; 10 N. E. Rep. 87. 


54. CRIMINAL Law — Grand Jury — Challenge — 
Waiver.—Where accused expressly waives chal- 
lenge of grand jury he cannot object that one of 
them was not a citizen of the United States, or had 
not declared his intention to become such, though 
he learns the fact subsequently, under Montana 
law.— Territory v. Harding, 8. C. Mon., Jan. 10, 
1887; 12 Pac. Rep. 750. 


55. CRIMINAL Law—Homicide—Remark by Judge 
to Witness.—In a case of homicide, where the evi- 
dence makes a close case, it is error for the judge 
to make a remark to a witness tending to make 
him decide on a point about which he is doubtful. 
—Rickerson v. State, 8. C. Ga., Jan. 25, 1887; 1 S- 
E. Rep. 178. 


56. CRIMINAL Law—ZIndictment—Date of Offense.— 
Where time is not the essence, an allegation of a 
date after return of the indictment will not vitiate, 
if there are other allegations giving a proper time. 
— State v. Patterson, 8. C. Ind., Jan. 25, 1887; 10 
N. E. Rep. 289. 


57. CRIMINAL Law — Indictment—Forgery—Grand 
Juriors— Voir Dire.—In an indictment it is not 
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necessary to set out the forged writing, but it is 
sufficient to give its purport andeffect. An indict- 
ment will not be quashed because one of the grand 
jurors was not a freeholder. After the jury are 
sworn, itis not error for the court to putajuror on 
oath as to his citizenship.—State v. Henderson, 
8S. C. West Va., Nov. 20, 1886; 1S. C. Rep. 225. 


58. CRIMINAL Law—ZInstructions—Eaceptions—Ap- 
peal—Discretion of Court.—Where party not sat- 
isfied with instruction given, he should offer a 
proper one on that subject; an objection to an in- 
struction cannot be raised for first time in appel- 
late court. Order of admission of evidence and 
conduct of the trial in discretion of the court.— 
Territory v. O'Donnell, 8. C. N. Mex., Jan. 27, 
1887; 12 Pac. Rep. 7438. 


69. CRIMINAL Law —Jury—Challenges—Hypothet- 
ical Case.—Where, in a case of assault to commit 
murder, defendant in challenging the jury has put 
to them hypothetical questions based on his theory 
of the case, the prosecution may put similar 
questions, based on their theory of the case.—Peo- 
ple v. Copsey, 8. C. Cal., Jan. 17, 1887; 12 Pac. 
Rep. 721. 


60. CRIMINAL Law —Murder—Conspiracy—Drunk- 
enness.—If a number of men combine to attack an- 
other with deadly weapons, and one of them kills 
him, all are guilty of murder. Drunkeness is no 
excuse, but may reduce the offense from murder 
to manslaughter.— Williams v. State, S.C. Ala., 
Jan. 27, 1887; 1 South. Rep. 179. 


61. CRIMINAL Law — Murder — Threats — Jurors, 
Challenge of.—The fact that ill-feeling existed be- 
tween the deceased and the accused will not re- 
duce the guilt of one charged with murder. The 
fact that the jurors are aliens is a ground for 
challenge, not for reversal of the judgment. The 
fact that ajuror asked to be excused is not ground 
for reversal, if defendant had not exhausted his 
peremptory challenges, or if the juror was not ex- 
amined as to his qualifications.— Anderson v. Ter- 
ritery, S.C. N. Mex., Jan. 28, 1887; 18 Pac. Rep. 
21. 


62. CRIMINAL Law — Murder— Witness — Continu- 
ance.—Where a homicide occurs in an affray, all 
the spectators thereof are material witnesses, and, 
if defendant has had them duly subpoenaed, and has 
used due diligence to obtain their attendance, he 
is entitled to a continuance on account of their 
absence.—Sutton v. People, 8. C. Ill., Jan. 2, 
1887; 10 N. E. Rep. 376. 


68. CRIMINAL Law—New Trial — Waiver—Attor- 
ney.—A new trial will not be granted which the 
accused waived by not availing himself thereof at 
propertime, as going to trial without objection 
after withdrawal of his attorney.— State v. Walker, 
8. C. La., Jan. 8, 1887; 1 South. Rep. 269. 


64. CRIMINAL Law—Pleading—Perjury.—It is suffi- 
cient to charge in an indictment for perjury that 
the (alleged) false statements sworn to were ma- 
terial to the issue, without showing how or 
wherein they were material.—Lea v. State, 8. C. 
Miss., Feb. 7, 1887; 1 South. Rep. 235. 


65. CRIMINAL Law— Variance— Idem Sonans.—It 
is a question for the jury whether two names sound 
alike unless it appears that, from the necessity of 
the case, they do sound alike, and in that case the 
court may so declare in deciding a question of var- 





iance in an indictment for bigamy—Celestia and 
Celeste.— Commonwealth v. Warren, S. J. C. 
Mass., Feb., 23, 1887; 15 N. E. Rep. 178. 


66. CRIMINAL LAW — Witness — Corroboration — 
Particeps Criminis — Juror — Aliens.—The fact, 
that the wife of the deceased was criminally inti- 
mate with the defendant, accused of murder, and 
had agreed to marry him, when she obtained a 
divorce, does not prevent a conviction on her un- 
corroborated testimony. An objection that a juror 
is an alien comes too late after the verdict.—Ter- 
ritory v. Baker, 8.C. N. Mex., Jan. 29. 1887; 18 
Pac. Rep. 30. 


67. CRIMINAL Law— Witness—Impeachment .—Wit- 
ness for State in a criminal case cannot be im- 
peached by proof that he has testified for the 
State in many other cases at same term of court.— 
Lea v. State, 8. C. Miss., Feb. 7, 1887; 1 South. 
Rep. 244. 

68. Customs DutTiges— Scrap Jron.—Ruling upon 
dutiable character of wrought scrap iron under 
Rev. Stat. U. 8S. § 2504, sched. E.— Schlesinger v. 
Beard, U.S. 8. C. Jan. 31, 1887; 7S. C. Rep. 546. 


69. Custom DuTIEs— Webbing.—Ruling upon duti- 
able character of wool elastic webbing under 
United States Rev. Stat. § 2,504.—Beard v. Nichols, 
U. 8. S. C. Jan. 31, 1887; 7 8. C. Rep. 548. wwtits 


70. DEED — Condition Subsequent — Re-entry — 
Dower.—A deed to a railroad, to be void if rail- 
road not constructed, though track and station 
established, is a condition subsequent, and a rea- 
sonable time allowed, and estate not void without 
re-entry, and no dower if grantor dies before so 
doing.— Ellis v. Kyger, 8. C. Mo., Jan. 31, 1887; 8 
8. W. Rep. 23. 


71. DeED—Escrow— Performance of Conditions.— 
Estoppel. —Where deed is delivered as an escrow, 
no title passes until condition prescribed is per- 
formed, and gaining possession of deed otherwise, 
gives none. Defendant in renlevin is not estopped 
by a judgment for return of a deed from setting 
up title to real estate therein described.—Daggett 
v. Daggett, S. J. C. Mass., Feb. 23, 1887; 10 N. E. 
Rep. 311. 


72. DEED — Forgery. — To cancela deed on the 
ground that it is a forgery, requires full proof.— 
Oliver v. Oliver, 8. C. Ill., Jan. 25, 1887; 9 N. E. 
Rep. 891. 


_ 78. DeED—Seal—Intention.—Under Alabama code, 


not necessarv to have seal to deed conveying 
realty.—Tatum v. Tatum, S. C. Ala., Jan. 28, 
1887; 1 South. Rep. 195. ‘ 


74. DowER—Assignment —Rights of Heirs.—Where, 
by decree, land, charged with a dower interest, 
was sold, the dowress assenting and agreeing to 
take certain other property for her interest, such 
property became hers absolutely, and went to her 
heirs on her death.— Fisher v. Clements, Va. 
Ct. App., Feb. 3, 1887; 1 South. Rep. 182. 


15. DowER—Mines— Waste.—A widow. may work 
mines already opened on the dower tract, and 
may make a new entrance, when denied admission 
through the old one.— Whittaker v. Lindley, Ky. 
Ct. App., Feb. 8, 1887; 3S. W. Rep. 9. 


76. DRAINS—Assessment—Mandate.— Judgment in 
drainage proceedings is conclusive, and mandate 
will lie to compel a township trustee to pay such 
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an assessment levied against the township.— State 
v. Thompson, 8. C. Ind., Feb. 15, 1887; 10 N. E. 
Rep. 305. 


77. Dratns—Petit ion—Highways.—A petition for a 
drain sufficiently described a highway as running 
between two designated sections. — Collins v. 
Rupe, 8. C. Ind., Feb. 1, 1887; 10 N. E. Rep. 91. 


78. EASEMENTS—Construction of Deed.—An agree- 
ment in a deed that no building shall be erected 
nearer, etc., confers onthe grantee of the deed an 
easement in the space so exempted from building. 
—Hogan v. Barry, 8. J.C. Mass., Feb. 238, 1887; 
10 N. E. Rep. 253. 


79. EJECTMENT—Judgment—Statute.—In Florida, 
ajudgmentin an ejectment suit must specify the 
quantity of land recovered, and describe it. Stat. 
Fla., Feb. 22, 1881.—Pensacola Ice Co. v. Perry, 
U.S. 8. C., Feb. 7, 1887; 78. C. Rep. 576. 


80. ELECTIONS — Municipal Officers — Ministerial 
Duties.—Where judges of election are required to 
send a certificate of the result to the municipal 
officers, who are required to open it and publish 
the result, the duties of the latter are purely min- 
isterial, and they have nothing to do with irregu- 
larities in the election.—Mazxwell v. Tolly, 8. C. 
S. Car., Feb. 4, 1887; 1 South. Rep. 160. 


81. EMINENT Domain—Damages— Use of Property. 
—The damages for land condemned for public 
uses are its market value, which includes the uses 
for which it is adapted; but such damages are 
based on the value of the property at the time of 
filing the petition.—-Chicago, etc. R. Co. v. Cath. 
Bishop of Chicago, 8. C. Ill., Jan. 25, 1887; 10 N. 
E. Rep. 372. 


82. EMINENT DoMaIN — Mortgage — Damages. — 
When mortgaged property is condemned, the 
damages are payable to the mortgagee.— Sherwood 
v. City of Lafayette, 8. C. Ind., Jan. 29, 1887; 10 
N. E. Rep. 89. 


88. Eqouriry—Bankruptcy— Specific Performance.— 
Specific performance will not be decreed when 
plaintiff claims under a deed made by an assignee 
in bankruptcy twenty-two years after the sale, and 
then without any order of court, it appearing that 
the sale was made for only two dollars, and that 
no claims were proved against the estate of the 
bankrupt before his discharge. The interest of a 
purchaser of lands from an assignee in bank- 
ruptcy, passes, upon his death, to his heirs.— 
Palmer v. Morrisen, N. Y. Ct. App., Jan. 18, 1887; 
10 N. Ex Rep. 144. 


8&4. Equitry—Decree— Variance—Divorce—Costs. — 
A party must obtain his decree on the ground 
stated in his pleadings. Where insuit in equity 
for divorce, involving questions of title to com- 
munity property, which stands in husband’s name, 
costs will be taxed against him, though she does 
not prevail in the suit.—Bender v. Bender, 8. C. 
Oreg., Jan. 10, 1887; 12 Pac. Rep. 713. 


8. Equiry—Judgment—Lien— Discovery — Plead- 
ing.—In Colorado, a judgment has no lien on land 
in another county, unless it is recorded in that 
county. A bill for discovery and to subject the 
land will not lie in such a case. Where charges of 
collusion are denied on oath by defendant, and 
such jdenial is not controverted by evidence, no 
judgment should be entered for plaintiff.—Barnes 








v. Beighley, 8. C. Colo., Jan. 24, 1887; 12 Pac. Rep. 
906. 





86. Equity—Misjoinder—Discretion.— There is no 
inflexible rule in chancery as to the joinder of par- 
ties, but the chancellor exercises a sound disere- 
tion relative thereto, under the particular cireum- 
stances of each case.—Snyder v. Cabell, 8. C. W. 
Va., Nov. 13, 1886; 1S. E: Rep. 241. 


87. Equitry—Mistake—Reformation of Deed—Trust 
—Statute.—The rule is generally that a deed will 
only be reformed in equity for a mutual mistake, 
but if one party knew that a mistake had been 
made, he is estopped to contest the reformation of 
the deed. A father who has paid for land, the title 
to which has been by mistake made to his son, can 
have the deed reformed, notwithstanding the 
Indiana Statute, Rev. Stat. 1881, § 2974.—Roszell v. 
Roszell, 8. C. Ind., Jan. 27, 1887; 10 N. E. Rep. 114. 


88. Equity — Multifariousness — Fraudulent Con- 
veyances.— A bill is not multifarious which at- 
taches two deeds made to a wife, one directly 
from her husband and the other mediately, he 
advancing the consideration.—Seals v. Pheiffer, S. 
C. Ala., Feb. 2, 1887; 1 South. Rep. 267. 


89 Equiry—Pleading — Executor — Power — Stat- 
utes.—A bill is multifarious which requires the 
settlement of an executor’s accounts, the settle- 
ment of a partnership, the foreclosure of a trust 
deed, and the enforcement of a deed made to the 
executor byathird person. An executor can fore- 
close a trust deed securing a debt due to his testa- 
tor. If he buys in the land and the deed is made 
to him as executor, he holds the legal title and 
may sell it but cannot exchange it. Mississippi 
statutes construed.—Columbus, etc. Vo. v. Hum- 
phries, 8. C. Miss., Jan. 31/1887; 1 South. Rep. 232. 


90. Equiry— Undue Influence—Parties in Delicto.— 
Where woman conveys away her property to son’s 
children on bis persuasion to save herself from a 
lawsuit, deed may be set aside.— Harper v. Harper, 
Ky. Ct. App., Feb. 3, 1887; 3S. W. Rep. 5. 


91. Escueat — Discovery — Examination.— The 
California law about escheat, contemplates an ex- 
amination of persons and their books only before 
acourt or its referee.—People v. Hibernia, etc. 

Co.,8. C. Cal., Feb. 15, 1887; 18 Pac. Rep. 48. 


92. EvipENCE—Parol.—If a bill of sale of “the en- 
tire manufactured stock now on hand” is made, an 
exception of certain articles bought by other per- 
sons cannot be shown by parol evidence.—Brady 
v. Cassidy, N. Y. Ct. App., Jan. 18, 1887; 10 N. E. 
Rep. 131. 

98. EVIDENCE — Parol — Varying Written Con- 
tract.—A written contract to pay money on com- 
pletion of a certain railroad cannot be varied by 
proof of oral agreement,the railroad should be con- 
nected with other railroads, but its termini may 
be provedijby parol.—Low v. Studebaker, 8. C. Ind., 
Feb. 5, 1887; 10 N. E. Rep. 301. 


94. ExEcUTION—Sale— Stay—Redemption.—Where 
parties agreed that sale under execution should be 
stayed under agreement, upon failure to fulfill 
agreement sale may be ordered, and the commis- 
sioners cannot reserve defendant’s right to redeem. 
—Kinchelow v. McUain. Ky. Ct. App., Feb. 8, 
1887; 3S. W. Rep. 3. 

95. EXECUTION— Title of Claimant.— Claimant of 
property levied on while in possession of defend- 
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ant must prevail by his own title not by that of 
another.—Jones v. Franklin, 8.C. Ala., Jan. 31, 
1887; 1 South. Rep. 199. 


96. Executors — Final Settlement— Decree— 
Amendment Nunc Pro Tunc.—Where a final set- 
tlement a decree without objection at the time 
was entered, it may be corrected by appeal, but 
not by motion nunc pro tunc made nineteen years 
afterward.—EHmerson v. Head, 8. C. Ala., Jan. 28, 
1887; 1 South. Rep. 197. 


97. Executors—Purchase Money—Executor’s Sale. 
—Where an executor sues to recover land sold by 
his predecessor, which sale was held to be invalid, 
the purchaser is entitled to recover the money 
paid by him which has been applied for the benefit 
of the estate.—Mayes v. Blanton, 8. C. Tex., Jan. 
21, 1887; 3S. W. Rep. 40. 


98. EXECUTOR — Surrogate — Exceptions — Tes- 
tamentary Trustee.—Failure of surrogate tomake 
findings not available by one on appeal who took 
no exception. Executor accountable as such for 


fuuds, until ordered transferred to him as testa-, 


mentary trustee.—In re Wood, N. Y. Ct. App., 
Jan. 18, 1887; 10 N. E. Rep. 35. 


99. Executcrs— Sale of Land — Distribution — 


Creditor.-- Where sale of land of deceased 
ordered, a creditor of one of the heirs, who had 
mortgaged his interest to him, the creditor beinga 
party to the suit, cannot object first at the order of 
distribution that the administrator of that heir 
was not a party, or that distribution was ordered 
to all the heirs.—Harbison v. Sanford, S. C. Mo., 
Jan. 31, 1887; 3S. W. Rep. 20. 


100. FirE INSURANCE—Agent — Negligence — Lia- 
bility.—Local] insurance agents are liable for losses 
occurring for their’ negligent omission to obey 
orders of superiors.—Phenizx Ins, Co. v. Pratt, 
8. C. Minn., Feb. 11, 1887; 31 N. W. Rep. 454. 


101. FirE INSURANCE—Ownership — Party Wall— 
Agent —Waiver of Proof.— An agreement with 
neighbor about party wall, not breach of condi- 
tion in policy of entire ownership. An insurance 
agént, not agent of insured in issuing the policy. 
An offer to pay, excepting certain items, is a 
waiver of proof of loss.—Com. Fire Ins. Co. v. 
Allen, 8. C. Ala., Jan. 81, 1887; 1 South. Rep. 202. 


102. FrauD—False Representations — Defense.—In 
an action on a contract for the sale of a boarding- 
house business, it is a sufficient affidavit of de- 
fense to authorize a trial by jury, that the defend- 
ant had found that the plaintiff’s representations 
of the prosperity of the house were false, and 
that her adviser had acted in collusion with the 
seller in inducing her to make the purchase upon 
such false statements.— Hardt v. Reeves, 8. C. 
Penn., Jan. 31, 1887; 8 Atl. Rep. 32. 


103. Fraup—Fraudulent Conveyance — Exemption 
— Witness—Statute.—It is not a fraud on a hus- 
band’s creditors for him to convey to his wife land 
bought with her money, although the title was 
taken in the husband’s name. A debtor may con- 
vey to another, property exempt from execution, 
without committing a fraud, although such con- 
veyance is without consideration. Indiana stat- 
utes, as to competency of husband and wife as 
witnesses, construed. Taylor v. Deustenberg, S. 
C. Ind., Jan. 11, 1887; 9 N. E. Rep. 907. 


104. FRauD—Parent and Child— Undue Influence.— 





A father, obtaining from his unmarried daughter, 
living in his family, and but little over twenty-one 
years of age, a mortgage on her estate to secure 
his debts, held, to have exerted undue influence, 
which renders the mortgage invalid, as obtained 
by fraud. Rulings on equity pleading and inter- 
est.— Noble v. Moses, 8. C. Ala., Feb. 17, 1887; 1 
South. Rep. 217. 


105. FRAUDULENT CONVEYANCE.—A partnership, 
having made an assignment for the benefit of its 
creditors, one of the partners was made agent for 
the assignee. He collected debts and acquired 
title to land, and refused to account. A compro- 
mise was effected, by which the wife of the part- 
ner paid $6,000 to the assignee,and her husband 
transferred to her the land he had bought. Upon 
suit by creditors, held that, upon the facts shown 
by the record, the creditors could not subject the 
land to their debts, because the wife only obtained 
the naked legal title from her husband, and ob- 
tained the beneficial interest from the assignee for 
the $6,000, no part of which was her husband’s 
money.— Citizens’, etc. Co. v. Foster, 8. C. Miss., 
Feb. 7, 1887; 1 South. Rep. 238. 

106. FRAUDULENT CONVEYANCE — Assignment — 
Delivery.—Under Montana law, an assignment of 
goods, without delivery, is fraudulent against 
creditors of assignor.—Batcher v. Berry, S. C. 
Mont., Jan. 24, 1887; 13 Pac. Rep. 45. 


107. FRAUDULENT CONVEYANCE — Chattel Mort- 


gagePleading— Mortgagor to Remain in Pos- 
session and Continue Business.—A chattel mort- 
gage, given to secure debts of an old partnership 
and of individual partners, is not necessarily in- 
valid, and an averment in complaint to set aside, 
that it was fraudulently given, is not sufficient. 
The fact that mortgagors remain in possession and 
continue business, does not, per se, render mort- 
gage invalid.—Fisher v. Syfers, 8. C. Ind., Feb. 
16, 1887; 10 N. E. Rep. 306. 


108. FRAUDULENT CONVEYANCE—Equity— Plead- 


ing.—If a bill charges that a deed has been made 
to defraud creditors, and was without considera- 
tion, and the evidence shows that it was made 
without fraudulent design, for the consideration 
of $1,000, actually paid by the grantee, a decree 
which does not cancel the deed according to the 
prayer of the bill, but declares that it shall ‘stand 
as a mortgage security for $1,000,” and that, sub- 
ject to that security, the plaintiff’s judgment shall 
be a lien upon the land conveyed, is erroneous. 
Truesdell v. Sarles, N. Y. Ct. App., Jan. 18, 1887; 
10 N. E. Rep. 139. 


109. FRAUDULENT CONVEYANCE — Future Cred- 


itors—Intention—Change of Possession—Consid- 
eration.—A conveyance is fraudulent, if the parties 
then had in view the creation of a debt, and in- 
tended to defraud the debtor. So is a conveyance 
without change of possession, from one member 
of a family to another fora general indebtedness, 
unless they can fully explain the items of the debt 
and how they arose.—Marks v. Crow, S. C. Oreg., 
Jan. 14, 1887; 13 Pac. Rep. 55. 


110. FRAUDULENT CONVEYANCE — Husband and 


Wife.—Where, being indebted, a husband conveys 
his business to his wife, but afterwards has the 
sole control of it, as her agent, purchases made 
from proceeds with title to her, can be set aside 
by his creditors.—Gross v. Eddinger, Ky. Ct. 
App., Feb. 5, 1887; 3S. W. Rep. 1. 
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111. FRAUDULENT CONVEYANCES — Mortgage — 
Sale.—A provision in a chattel mortgage, that 
mortgagor shall remain in possession and sell 
property and apply proceeds to pay debt, is not 
fraudulent.—Hubbell v. Allen, 8. C. Mo., Jan. 31, 
1887; 3 S. W. Rep. 22. 


112. GARNISHMENT—Laborer’s Lien— Cord-wood. 
—A proceeding under Wisconsin laws to enforce 
a laborer’s lien on cord-woodis a legal action, and 
garnishee process may be resorted to in aid 
of the action.—O’ Reilly v. M. & N. R. R., 8. C. 
Wis., Feb. 1, 1887; 31 N. W. Rep. 485. 


118. GUARDIAN AND Warb — Mortgage — Writ of 
Error—Remedy.—The order of a county court 
under law of 1874, authorizing a guardian to mort- 
gage land of ward cannot be reviewed by writ of 
error from supreme court. The act of April 27, 
1887, establishing probate courts is prospective. 
The ward may file bill in equity to review the 
orders, or upon forclosure suit may have the en- 
tire proceedings reviewed.—Kingsbury v. Sperry, 
S. C. Ill., Jan. 25, 1887; 10 N. E. Rep. 8. 


114. Habeas Corpus — Collateral Attack.—If a 
prisoner’s discharge, on the ground that he had 
been confined without a trial for two continuous 
terms, has been refused by a competent court, the 
order of the court to that effect cannot be collater- 
ally attacked upon habeas corpus.—Mc@uire v. 
Wallace, 8S. C. Ind., Jan. 25, 1887; 10 N. E. Rep. 111. 


115. HOMESTEAD — Vacant Lot.— Where a party 
purchased a lot for a homestead and as soon 
as he was able began to erect his dwelling house 
thereon, such lot is exempt from an attachment 
levied after he began to build.—Deville v. Widge, 
8. C. Mich., Jan. 27, 1887; 31 N. W. Rep. 533. 


116. HOMESTEAD— Widow — Liability for Debts.— 
Where the widow and heirs of the deceased sell 
the homestead, the purchaser takes it subject to 
the payment of the debts of the deceased with the 
right to have the other assets of the estate first 
marshaled in his favor.—Garabaldiv. Jones, S. C. 
Ark., Jan. 22, 1887; 2S. W. Rep. 844. 


117. HUSBAND AND WIFE— Contract —Indiana Law 
—Personal Defense.— In Indiana, coverture is a 
legal disability or in cases particularized by stat- 
ute, and the wife alone can set up the defense.— 
Bennett v. Mattingly, 8. C. Ind., Feb. 15, 1887; 
10 N. E. Rep. 299. 


118. INSANE PERSONS —Recovery—Deeds.— Where 
insane person after resignation of his committee 
and no person appointed to succeed, presumption 
arises of his restoration to health, and it is a matter 
of evidence whether he was capable of transacting 
business and making deeds.— Miller v. Rutledge’s 
Committee, Va. Ct. App., Feb. 8, 1887; 18. E. 
Rep. 202. 

119. INJUNCTION — Process— Appeal.—Injunction 
will not lie to restrain process on judgment, where 
appeal might have been taken, under Mississippi 
code.—Flanneken v. Wright, 8. C. Miss., Jan. 10, 
1887; 1 South. Rep. 157. 


120. INN-KEEPER— Loss of Baggage.—Inn-keeper 
is only excused for loss of guest’s baggage by act 
of God, or misconduct of guest. When relation 
ceases he is only gratuitous bailee as to the bag- 
gage.—O’ Brien v. Vaill, 8. C. Fla., Dee. 14, 1886; 
1 South. Rep. 137. : 


121. INSURANCE, Fire— Company's Agent — Mis- 





description.—W here location of personal property 
misdescribed in policy by fault of company’s agent, 
company is estopped relative thereto, where set 
up and proved in suit or policy.—Pheniz Ins. Co. 
v. Allen, 8. C. Ind., Jan 25, 1887; 10 N. E. Rep. 85. 


122. INSURANCE — Foreign Company — Deposit.— 
A. foreign insurance company does not comply 
with the Michigan insurance law by making the 
required deposit in another State, in which it is 
lcensed todo business.—EHmployers, etc. Co. v. 
Commr. of Ins., 8. C. Mich., Jan. 27, 1887; 81 N. W. 
Rep. 542. 


123. INSURANCE — Goods on Storage — Policy.— 
Where policy to warehouseman insures only his 
interest and says goods on storage must be sep- 
arately and specificially insured, he cannot recover 
thereon for benefit of owners of goods stored.— 
Home Ins. C6. v. Gwathmey, Va. Ct. App., Feb. 
17, 1887; 1S. E. Rep. 209. 


124, INSURANCE, LIFE—Mutual Beneflt—Change of 
Policy.—Benefitiary of policy in mutual benefit 
association has no vested right therein, and insured 
may alter policy unless restrained by organic law 
or rules of the society.— Mas. M. B. 8. v. Burkhart, 
8. C. Ind., Jan. 26, 1887; 10 N. E. Rep. 79. 


125. INTOXICATING LIquoRsS — Bond—Mandamus to 
Township Board.— A mandamus will not lie 
against a township bond to compel them to ap- 
prove a liquor bond, when some of the estimates 
place the property of one of the sureties under 
the amount required by law.—Post v. Township 
of Sparta, 8. C. Mich., Jan. 27, 1887; 31 N. W. 
Rep. 535. 


126. INTOXICATING Liquors—Constitutional Law 
—Police Power— Enacting Clause.—Oregon act 
of November 25, 1885, about liquor license is void. 
Acts on that subject come under the police power. 
An act regularly passed is not vitiated by the ab- 
sence of an enacting clause.—State v. Wright, S. 
C. Oreg. Jan. 10, 1887; 12 Pac. Rep. 708. 


127. INTOXICATING LiQuORS—Petition— Quantity. 
—A petition for license to sell intoxicating liquors 
is not bad for not stating in what quantity he 
wishes to sell, under Mississippi code.—Harn v- 
Brogan, 8. C. Miss., Feb. 7, 1887; 1 South. Rep. 


128. JUDGMENT—A ffidavit of Defense.—If a defend- 
ant has in writing warranted a horse to be sound, 
and agreed if he should prove unsound “to return 
the sum of eighty-five dollars,”the plaintiff averring 
that the animal proved to be unsound and that he 
had tendered him back to the defendant and was 
refused the eighty-five dollars, the plaintiff is not 
entitled to judgment for want of an affidavit of de- 
fense.—Jones v. Patterson, 8. C. Penn. Feb. 7, 
1887; 8 At. Rep. 62. 


129. JUDGMENT — Assignment of Part Interest.— 
An assignment of a certain sum in a judgment, 
which on its face was less than that sum, is a pres- 
ent assignment of the interest due thereon, and of 
so much of the principal is required to make up 
that sum, of which only the principal will bear 
interest.—Godbold v. Kirkpatrick, 8. C. 8. Car., 
Feb. 4, 1887; 1 S. E. Rep. 156. 

130. JUDGMENTs—Dormancy—Entry on Execution. 
—An entry on the execution will not prevent a 
judgment from becoming dormant, under the 
Georgia law, as against junior judgments.— Stanley 
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v. Whorter, 8. C. Ga., Jan. 25, 1887; 1 S. E. Rep. 
260. 


131, JUDGMENTS—Explanation— Parol Evidence.— 
Parol evidence may be introduced to explain a 
judgment offered as an estoppel, and the burden 
is on the party claiming the estoppel to show that 
the points in issue were determined therein.— 
Hanchey v. Croskey,8.C. Ala., Jan. 25, 1887; 1 
South. Rep. 259. 


182. JUDGMENT Foreign—Service of Process.—A 
judgment against a party in one State, founded 
on service of process on him in another State, is 
void.— Smith v. Grady, 8. C. Wis., Feb. 1, 1887; 
31 N. W. Rep. 477. 


188. JUDGMENT—Former Recovery — Two Actions 
Pending.—Where to a suit for an installment due 
on a contract, to which defendant pleads a pay- 
ment on account it should be allowed, even though 
he made the same plea on an earlier suit which is 
still pending, unless it has been allowed in the 
earlier suit.— Waterman v. Morrell, 8. C. Cal., 
Feb. 17, 1887; 13 Pac. Rep. 52. 


134. JUDGMENT—Lien — Priority—Deed of Trust— 

. Foreclosure — Variance — Tender, Waiver of — 
Taxes, Payment of.—Lien of a prior judgment 
attaches to lease with agreement to purchase, to 
debtor as soon as executed, and deed of trust 
thereon can only accrue against said judgment on 
each lot, the unpaid purchase money thereof. A 
decree cannot order payment of proceeds of fore- 
closure to A without amendment, when the bill 
alleged that B was the creditor. A declaration by 
a creditor, that he will receive only so much, 
which is largely in excess of the amount due, is a 
waiver of atender. A mortgagee in possession, 
who failed to assert title and was ordered to de- 
liver possession to receiver, cannot set up in fore- 
closure proceedings a claim for taxes paid by him. 
—Gorham »v. Farson, 8. C. Iil., Jan. 25, 1887; 10 N. 
E. Rep. 1. 


185. Lease—Renewal—Partnership.—The privilege 
of renewing a lease is property. If a partner ob- 
tain a renewal of the lease of the premises oc- 
cupied by the firm, after dissolution and before 
the expiration of the lease, he must account to his 
partners for the value of the privilege.—Johnson’s 
Appeal, S. C..Penn., Jan. 31, 1887; 8 Atl. Rep. 36. 


136. LisEL — Evidence |— Surrounding Circum- 
stances.— Review of admissibility of testimony 
offered in libel suit.—Hinman_v. Hare, N. Y. Ct. 
App., Jan. 18, 1887; 10 N. E. Rep. 41. 


187. LicensEs—Municipal Corporations—Equality 
—Constitution.—A license fee is a tax, and under 
the Missouri constitution must be uniform 
throughout the municipality issuing the license.— 
City of St. Louis v. Spiegel, 8. C. Mo., Jan. 31, 
1887; 2S. W. Rep. 839. 


188, LIMITATIONS, STATUTE OF—Debt—Mortgage. 
—When the debt is barred, the mortgage to secure 
it is barred.—First Nat. Bk. Cin. v. Thomas, 
Ky. Ct. App., Feb. 3, 1887; 3S. W. Rep. 12. 


139. LIMITATIONS, STATUTE OF — Probate Court 
Allowance — Adverse Possession — Taxes.— The 
statute of limitations begins to run against a 
claim allowed by the probate court from the dis- 
charge of the administrator. Payment of taxes 
and neighborhood belief of title is not possession 





of land having a rental value.—-Brown v. Hananer, 
8. C. Ark., Jan. 29, 1887; 3S. W. Rep. 27. 


140. MaNnDaMuUS—Canvassers— County-Seat Elec- 
tion — Irregularities.— A board of canvassers, 
which has met and adjourned without canvassing 
the returns of a county-seat election, cannot de- 
cline to act on account of irregularities in the elec- 
tion, and a mandumus may issue requiring them 
to act.— Atty-Gen. v. Bd. of Co. Canvassers, 
8. C. Mich., Jan. 27, 1887; 31 N. W. Rep. 539. 


141. MaNDaMUS—Certainty.—A mandamus will be 
refused unless the petition sets forth with cer- 
tainty to a common intent the facts necessary to 
authorize it. The like certainty is required in an 
answer to such a petition.—Central, etc. Co. v. 
Commonwealth ex rel., 8. C. Penn., Jan. 8, 1887; 
7 Atl. Rep. 926. 


142. ManDaAMUS— Eminent Domain — Dismissal— 
Appeal.—Where county court dismisses condem- 
nation proceedings without submittal to a jury, 
appeal and not mandamus is the remedy.—Shine 
v. Ky. Cent. R. Co., Ky. Ct. App., Feb. 10, 1887; 
38. W. Rep. 18. 


148. MARRIED WOMEN—LExecutory Contract.—An 
action cannot be brought against a married woman 
for damages upon an executory contract, although 
such contract may be for necessaries.—Fell v. 
Brown, S. C. Penn., Feb. 7, 1887; 8 Atl. Rep. 70. 


144. MASTER AND SERVANT — Fellow Servants.— 
The foreman of a round-house of a railroad is a 
fellow-servant of an employee working under 
him.— Gonsior v. M. & 8S. etc. R. Co., 8. C. Minn., 
Feb. 2, 1887; 31 N. W. Rep. 615. 


145. MASTER AND SERVANT — Machinery—Contrib- 
utory Negligence.—Where machinery was covered 
but some of it became uncovered, under the cir- 
cumstances it was not clear as a matter of law, 
that the servant knew it and accepted the risk.— 
Craver v. Christian, 8. C. Min., Feb. 11, 1887; 31 
N. W. Rep. 457. 


146. MASTER AND SERVANT—Negligence.—A master 
is liable for the acts of his servant done within the 
scope of his authority, and for acts beyond that 
limit if he authorized, counseled or permitted 
such acts or participated in them. One cannot re- 
cover damages for injuries which he might have 
prevented by ordinary prudence and care.—Lilley 
v. Fletcher, 8. C. Ala., Feb. 2, 1887; 1 South. Rep. 
278. 


147. MINES AND MINING—Adverse Claim—Alien— 


Statutes.—To recover on a mining claim, plaintiff 
must, under United States R. 8. § 2326, show a title 
not only superior to his adversary, but also to the 
United States. Aliens cannot hold mineral land 
by location. Rules as to pleading and practice. 
Citizenship must be alleged and prove to recover.— 
Rosenthal v. Ives, 8. C. Idaho., Feb. 7, 1887; 12 
Pac. Rep. 904. 


148. MORTGAGE — Assumption of — Title.— Where 
party assumes payment of mortgage in his deed, 
he is liable for defining on foreclosure, though 
his deed invalid, if he received possession and was 
not evicted.—Gifford v. Benefit Soc., N. Y. Ct. 
App., Jan. 18, 1887; 10 N. E. Rep. 39. 


149. MORTGAGE — Contemporaneous Agreement — 
Absolute Deed. —A contemporaneous agreement 
must be cqnstrued with a deed absolute, which 
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may thereby be construed to be a mortgage. — 
Voss v. Eller, 8. C. Ind., Jan. 18, 1887; 10 N. E. 
Rep. 74. 


150. MORTGAGE — Notice.— A deed which recites 
that the grantor has received the grantee’s mort- 
gage for part of the purchase money is sufficient 
notice, to a subsequent mortgagee of the moitgage, 
although it was not executed until three days 
after the execution of the deed.—Lafayette, etc. 
Assn. v. Erb, 8S. C. Penn., Feb. 7, 1887; 8 Atl. Rep. 
62. 


151. MORTGAGE—Priority — Notice — Estoppel. — 
Where a party accepts a mortgage, which recites a 
prior mortgage, he is estopped to dispute the 
latter.— Clapp v. Holliday, 8S. C. Ark., Jan. 29, 
1887; 2S. W. Rep. 853. 


152. MUNICIPAL CORPORATIONS — Local Improve- 
ment s—Assessments—Assessments in Arkansas for 
street improvements must be on all the adjacent 
lots and must be ad valorem.—Town of Monticello 
v. Banks, S. C. Ark., Jan. 29, 1887; 2 S. W. Rep. 
852. 


158. MUNICIPAL CORPORATIONS — Counties — 
Assessménts — Constitution.—The constitutional 
amendment allowing municipal corporations to 
levy assessments for local improvements applies to 
counties.— In Appeal of Dowlan, S. C. Minn., 
Feb. 16, 1887; 31 N. W. Rep. 517. 


154. MUNICIPAL CORPORATIONS — Street Improve- 
ments —Ordinance — Injunction.— Whether yeas 
and nays are taken on an ordinonce for street im- 
provement, or whether correct property assessed, 
can only be presented on appeal from the precept 
issued for collection of the assessment. On in- 
junction, after award of contract, only jurisdiction 
of common council can be questioned.—Balfe v. 
Lammers, 8. C. Ind., Feb. 1, 1887; 10 N. E. Rep. 
92. 


155. MUNICIPAL CORPORATIONS— Warrants—Call- 
ing in—Publication.—A publication of an order of 
the county court, calling in county warrants for 
redemption, in one newspaper, is not a compli- 
ance with the law.—Lusk v. Perkins, 8. C. Ark., 
Jan. 22, 1887; 2S. W. Rep. 847. 


156. NEGLIGENCE — Child — Railroad — Degree of 
Care.—Railroad must exercise higher degree of 
care relative to a child than to an adult, and can- 
not presume it will get off of the track.—Jndiana, 
etc. R. Co. v. Pitzer, 8S. C. Ind., Jan. 12, 1887; 10 
N. E. Rep. 70. 


157. NEGLIGENCE—Damages—Submitting to Jury. 
—In a case for alleged negligence, causing death, 
the court properly takes the case from the jury, 
where the plaintiff fails to prove negligence and 
the circumstances fail to raise a presumption of 
negligence.—WMiller v. C. M., etc. R. Co., 8. C. 
Wis., Feb. 1, 1887; 31 N. W. Rep. 479. 


158. NEGLIGENCE — Notice. — Where plaintiff fell 
over a lamp-post, which defendant was bound to 
keep in repair, but the post had been knocked 
down but a few hours, and defendant did not 
know of it, the defendant was held not to be 
liable.—Lampert v. Laclede Gas Co.,8. C. Mo., 
Jan. 31, 1887; 2S. W. Rep. 842. 

159. NEGLIGENCE— Obstructing Highway—Frght- 


ening Horses.—A railroad is guilty of negligence 
in leaving a car so near a highway that a team 





cannot pass without striking it, and is liable for 
damages caused by the running away of a horse 
attached to a wagon, which was frightened by 
the obstruction, provided the accident was not 
caused by the driver’s carelessness nor the vicious- 
ness of the horse.—Peterson v. Chicago, etc. R. 
Co., 8. C. Mich., Feb. 3, 1887; 31 N. W. Rep. 548. 


160. NEGLIGENCE — Railroad Crossing.— It is the 


duty of a railroad company to require its trains to 
use special caution in passing a place where it 
has for years permitted people to cross the track, 
though that place is not a regular public crossing. 
—Taylor v. Delaware, etc. R. Co., 8. C. Penn., 
Oct. 4, 1887; 8 Atl. Rep. 48. 


161. NEGLIGENCE—Ratlroads—Customs.—Where a 


teamster proceeds to unload cars, relying upon 
a custom of the railroad, and is killed, owing 
to a violation of the custom, the railroad is 
liable.—Chicago, etc. R. Co. v. Goebel, 8. C. Iil., 
Jan. 25, 1887; 10 N. E. Rep. 369. 


162. NEGLIGENCE—Statutory Action — Assumption 


of Risk—Contributory Negligence.—In absence of 
statute, the rule, requiring plaintiff to show due 
care, is the same in action under a statute and at 
common law. The fact that he agreed to take less 
compensation while learning the business does 
not affect assumption of risk, he must use due 
care.— Taylor v. Carew Mfg. Co.,8.J. C. Mass., 
Feb. 23, 1887; 10 N. W. Rep. 308. 


168. OFFICER—De Facto Officer — Statutes.— One 


may be a de facto officer, although he is ineligible 
to the office. New Jersey statutes construed.— 
Farrier v. State, N. J. Ct. Err. and App., June 
Term, 1886; 7 Atl. Rep. 881. 


164. Parties—Real Parties—Fraudulent Mortgage. 


—An action cannot be brought by one who has not 
a real and actual interest in the matter. An action 
to annul as fraudulent, a mortgage, brought by a 
person claiming to be a judgment creditor, but who 
was only the tutrix of her children, who were the 
real creditors, had arrived at full age, and who 
had not joined in the action, was properly dis- 
missed.— Ashby v. Ashby, 8. C. La., Jan. 3, 1887; 1 
South. Rep. 282. 


165. PARTITION — Sale — Noticc.— Decree reversed 


upon a rehearing, there having been notice of sale. 
—Rudderow v. Dudley, N. J. Ct. Err. and App., 
Nov. Term, 1886; 7 Atl. Rep. 891. 


166. PARTNERSHIP — Agreement. — A owned the 


stock, good-will, etc., of the store, and B was ad- 
mitted as a partner, and for his services was to 
have half of the net profits of the business. Under 
an agreement to this effect, it was held that B 
could have nothing beyond his half of the profits, 
and, unless a proper case was made by the plead- 
ings, the agreement could not be reformed to ac- 
cord with the interest of the parties, and that the 
stock, etc., was subject to partnership debts.— 
Bowker v. Gleasen, N. J. Ct. Chan., Feb. 10, 1887; 
7 Atl. Rep. 885. ‘ 


167. PARTNERSHIP —Liability to Others.— Parties 


not partners may make themselves liable, as such, 
to third parties, by words spoken or written, or 
by conduct leading others to that belief.—Ciskel 
v. Ellis, S. C. Minn., Jan. 8, 1886; 31 N. W. Rep. 
5138. 


168. PARTNERSHIP—Ratification.—Where one part- 


ner employed an attorney on business not strictly 
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for the partnership, and the other partner paid 
the attorney money on that account, knowing the 
facts, the latter thereby ratifies the employment, 
and both parties are bound for the attorney’s fees. 
—Holntes v. Kortlander, 8. C. Mich., Jan. 27, 1887; 
31 N. W. Rep. 532. 


169. PLEADING—Accord and Satisfaction—Fraud— 
Evidence.—Where a deferse of accord and satis- 
faction, by writing, for a less sum, is set up, the 
answer is deemed denied by plaintiff, and he may 
prove that his signature thereto was obtained by 
fraud.—Leslie v. Keepers, 8. C. Wis., Feb. 1, 1887; 
31 N. W. Rep. 486. 


170. PLEADING—Amendment—Adding Item.—In an 
action for goods sold, an amendment to the state- 
ment, adding another item, is properly allowed, 
after the evidence is all in, if the evidence shows 
it was a proper charge.— Sprague v. Follett, 8. C. 
Mo., Jan. 31, 1887; 2S. W. Rep. 840. 


171. PLEADING—Averments—Replevin.—It is suffi- 
cient if the petition in replevin states that the 
plaintiff owns the good, is entitled to their imme- 
diate possession, and that defendant unlawfully 
detains them.—Daniels v. Cole, 8. C. Neb., Feb. 
2, 1887; 31 N. W. Rep. 491. 


172. PLEADING—Demurrer— Special.—If a demurrer 
does not specify the objections, it will be over- 


ruled, if the pleading sets forth a cause of action.. 


—Adrian Water-works v. City of Adrian, 8. C. 
Mich., Jan. 27, 1887; 31 N. W. Rep. 529. 


178. PLEADING—Eminent Domain — Admissions.— 
Where a land owner files a cross-bill in condemna- 
tion proceedings for injury to land contiguous to 
proposed right of way, he admits the incorpora- 
tion of the railroad, its right of eminent domain, 
and the .inability of the parties to agree as to the 
damages.— Ward v. Minn., etc. R. Co., 8.C. Tll., 
Jan. 25, 1887; 10 N. E. Rep. 365. 


174. PRacTICE—An objection, merely formal in its 
character, cannot be taken to a complaint, for the 
first time in appellate court.—Commonwealth v. 
Hersey, 8. J. C. Mass., Jan. 31, 1887; 9 N. E. Rep. 
838. 


175. PRacTICE —Appeal— Assignment of Errors — 
Waiver of Objection.—Appellee cannot object to 
assignment of errors because ¢ontained in appel- 
lant’s printed brief, if he filed a joinder thereto.— 
Deemer v. Falkenburg, 8S. C. N. Mex., Jan. 22, 
1887; 12 Pac. Rep. 717. 


176. PRACTICE — Appeal — Corrections.—After the 
hearing, the supreme court has no power to cor- 
rect, on its own motion, clerical errors.—People v. 
G., R. & W. P. R. Co., 8. C. Mich., Feb. 8, 1887; 
31 N. W. Rep. 546. 


177. PRACTICE— Appeal — Evidence — Findings.— 
A case will not be reversed where the evidence is 
conflicting, unless the findipgs are clearly against 
the weight of evidence.—Ketchum v. Davis, 8. C. 


* Wyo. Ter. Feb. 7, 1887; 13 Pac. Rep. 15. 


178. PRacriCcE—Appeal—Filing — Estoppel.— Un- 
less the transcript is filed in time it may be dis- 
missed, unless good reason shown to the contrary. 
If the motion is overruled, the transcript should 
be filed at once. If party appears and resists the 
motion to dismiss his appeal, he is estopped to 
say he has no appeal.— Corinne M. C. & S. Co. v. 
Johnston, 8S. C. Utah, Feb. 5, 1887; 13 Pac. Rep. 17. 





179. PRACTICE—Appeal—Swamp-Land Act — Man- 
damus.—An appeal lies from the county court for 
refusal of an application to provide funds for the 
payment of a balance due for a warrant for work 
done under the swamp-land act, but mandamus 
will not lie.—Sheridan v. Fleming, 8. C. Mo., Jan. 
31, 1887; 2S. W. Rep. 837. 


180. PRACTICE — Appeal — When to be Taken.— 
Where the general term affirms judgment of the 
trial term, and of an order denying a new trial, an 
appeal cannot be taken until entry of judgment 
of affirmance.—Derleth v. DeGraff,N. Y. Ct. App., 
Jan. 25, 1887; 10 N. W. Rep. 351. 


181. PracTIcE—Court—Adjourned Term — Subse- 
quent Order—Prohibition.—Where after judgment 
plaintiff moves for a new trial, but before passing 
on the motion the court adjourns to a day stated, 
but the judge does not then attend, but subse- 
quently sets aside the judgment,the appellate 
court will prohibit the circuit judge from proceed- 
ing further.—State v. Willams, S.C. Ark., Jan. 
22, 1887; 2S. W. Rep. 843. 


182. PRACTICE—Appeal— Ejectment — Findings.— 
Where in ejectment the evidence does not show 
the value of the plaintiff’s homestead exemption, 
nor any evidence against one defendant, and it ap- 
pears that the other defendant died during the 
pendency of the suit, the case must be remanded 
for further proceedings.—Martin v. Platt, 8. C. 
Mich., Feb. 3, 1887; 31 N. W. Rep. 552. 


188. PRacTICE — Executors and Administrators — 
Action—Costs—Claim Presented—Amount in Ac- 
count in Excessof Amount Recovered.—In action 
against administrator for services rendered. for 
decedent, plaintiff, after presenting claim within 
time limited and it being refused, need not make 
another distinct reference, before beginning action, 
to entitle him to costs, and the fact that the amount 
recovered is less than the amount in account 
makes no difference.—Carter v. Beckwith, N. Y. 
Ct. App., Jan. 25, 1887; 10 N. ©. Rep. 350. 


184. Practice — New Trial—Discretion.—The ap- 
pellate court will not consider an objection which 
was not made in the trial court to an affidavit for 
a new trial. Granting a new trial on account of 
newly-discovered evidence is matter of discretion 
with thetrial court,and its ruling will not be dis- 
turbed by the appellate court unless there has 
been an abuse of that discretion.—Heilner v. 
Brown, 8. C. Idaho, Feb. 7, 1887; 12 Pac. Rep. 903. 


185. PRINCIPAL AND AGENT—Signing Draft—Exe- 


cution.—A party who authorizes an agent te sign 
his name to a draft is not liable to one who ad- 
vances money on the draft, not knowing'the cir- 
cumstances of its execution, when the agent signs 
a draft for too large a sum in the name of the 
principal alone.—King v. Sparks, 8. C. Ga., Jan. 
18, 1887; 1S. E. Rep. 266. 


186. PromMissorY NoTE.—A fidavit of Defense.—An 
affidavit of defense is sufficient to send a cause to 
the jury, which states that the note was given for 
the purehase of land which defendant had been 
induced to buy by fraudulent representations of 
plaintiff’s agent, which are set out in detail.— 
McFeely v. Little, 8.C. Penn., Jan. 31, 1887; 8 Atl. 
Rep. 39. 


187. RaPip TRANSIT—fepeal of Act— Surface Roads 
—Articles of Association—Plans—Rehearing:—A 
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company, which has taken all the preliminary 
steps is not effected by the repeal of the New 
York rapid transit act in 1884. It can construct 
a surface road. Its articles must provide for a 
forfeiture to the supervisors of the county. The 
plan adopted by the commissioners must not leave 
too great discretion to the company. A rehearing 
will be granted to allow the acts of the company 
to be corrected.—N. Y. Cable Co. v. Mayor of 
New York, N. Y. Ct. App., Dec. 17, 1886; 10 N. E. 
Rep. 332. 


188. RECEIPTS — Parol Evidence—Fraud—Mistake 
—Contract.—A receipt in full of all demands may 
be contradicted by parol evidence, but where it con- 
tains an agreement that it is a compromise it can 
only be impeached for fraud or mistake.—Cum- 
mings v. Baars 8. C. Minn., Jan. 31, 1887; 31 N. 
W. 449. 


189. RELEASE—Rescission —Estoppel.—A false rep- 
resentation, by means of which a release was ob- 
tained, known to be so by the party prior to her 
receipt of the money agreed on, cannot be used by 
her afterwards as a ground for setting aside the 
release.—Peterson v. C., M. E. & St. L. P. R. Co., 
8. C. Minn., Feb. 11, 1887, 31 N. W. Rep. 515. 


190. StaTE LANDS—Purchase—Adverse Occupation. 
—Where a party has three-quarters of a tract of 
State land inclosed, and has a cabin and corral on 
it and uses it for a sheep pasture, there is adverse 
possession of it against one who wishes to purchase 
it from the State.—Plummer v. Woodruff, 8S. C. 
Cal., Feb. 16, 1887; 13 Pac. Rep. 51. 


191. Trusts—Creditors.—A person cannot by deed 
convey the legal title to his estate toa trustee to 
hold it exempt from liability to the grantor’s debts, 
if he retains in the deed the beneficial interest in 
the property for his life, the right to collect the 
income and the power to dispose of the estate by 
will. Property which the beneficial owner can 
alienate, even by will, is subject to his debts.— 
Warner v. Rice, Md. Ct. App., Jan. 5, 1887; 8 Atl. 
Rep, 84. 


192. Trusts— Testamentary Trustee and Guardian 
— Direct Devise to Legatee—Jurisdiction of N. 
Y. Surrogate’s Court.—Where a will creates no 
trust, the guardian of an infant direct legatee be- 
comes entitled to property by virtue of office as 
guardian, and the addition of word “trustee” does 
not change his character. A surrogate’s court has 
no incidental powers which are not expressly giyen 
by statute, and he cannot settle accounts of testa- 
mentary guardian while guardianship exists.—Jn 
re Hawley, N. Y. Ct. App., Feb. 1, 1887; 10 N. W. 
Rep. 352. 


193. TRusT— Will — Widow. —One who has in his 
lifetime bought stocks and had the transfers made 
to him as trustee for his children and executed 
declarations of trust, cannot, by his will, modify 
this disposition and declare new trusts. The 
stocks were no part of his estate, and his widow 
was entitled to no interest in them.—Dickerson’s 
Appeal, 8. C. Penn., Feb. 7, 1887; 8 Atl. Rep. 64. 


194. UNIVERSITIES— State Board of Education— 
Constitutional Law—Forfeiture.—The board of 
education of Illinois, created by act of 1857, is a 
private corporation. The legislature cannot de- 
cide on a Lreach of a deed to a private corporation 

and enforce a forfeiture therefor.—Bd. of Educa- 








tion v, Bakewell, 8. C. Ill., Jan. 24, 1887; 10 N. E. 
Rep. 378. 


195. WAIVER—Appeal — Acceptance.—Where party 
accepts proceeds of a decree, he waives his appeal. 
—Alexander v. Alexander, N. Y. Ct. App., Jan. 
18, 1887; 10 N. E. Rep. 37. 


196. “"Vays—Easement—Alley.—A lease was made 
of certain buildings, ‘‘as they now stand,’’ with 
the option of purchasing. Part of the building 
was above an alley, which was used as a pass-way 
by other persons. The lessee was not entitled to 
a deed for the soil of the alley, even reserving to 
the other parties the easement of the right of way 
over it.—Barnett v. Plummer, 8. C. Penn., Feb. 
7, 1887; 8 Atl. Rep. 59. 


“ 


97. WiLLs—Life Estate — Remainder-men — Per- 
sonal Property.—A bequest of personal property 
to A, for her use during her life, and she to have 
control and management, and at her death to go 
to others, gives to A a life estate, and those in re- 
mainder may sue her to protect and preserve their 
interests.—Goudie v. Johnston, 8. C. Ind., Feb. 
4, 1887; 10 N. E. Rep. 296. 


198. WI1LL—Probate—Judge — Witness.— A probate 
judge is competent 0 act on the probate of a will 
in which his aunt by marriage is a legatee. A tax- 
payer of a town is a competent witness to a will in 
which the town is a legatee; and in like manner is 
a stockholder of a corporation, a beneficiary of a 
a will, an incompetent witness to the will.—Jn re 
Marston, 8. J. C. Me., Feb. 2, 1887; 8 Atl. Rep. 87. 


199. WILL—Trust Estate—Division — Discharge of 
Administration.—Where a will directed the ex- - 
ecutors to manage the estate as they deemed best 
for the maintenance of his wife and children, it 
was not necessary to appoint an administrator to 
divide the estate after all the debts were paid, the 
executors and wife were dead, and all the children 
were of age.—Aiken v. Aiken, 8S. C. Ga., Jan. 18, 
1887; 1S. E. Rep. 267. 


200. WITNESS — Husband and Wife.—A married 
woman is not a competent witness to prove that 
her husband gave her certain chattels, in an action 
by her against a person who had bought them 
from her husband.— Pleasanton v. Nutt, 8. C. 
Penn., Feb. 7, 1887; 8 Atl. Rep. 63. 








QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERIES. 








Query No. 15. The New Hampshire statute of 
adoption gives adopting parent right of inheritance 
and distribution to the exclusion of parent by nature. 
Adoption takes place in New Hampshire. Parent 
and adopted child are afterward domiciled in Ver- 
mont, where child dies, owning property, both real 
and personal, situated in Vermont. Will New Hamp- 
shire law govern? *D. 
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RECENT PUBLICATIONS. 





INDIANA STATUTORY CONSTRUCTION AND CITA- 
TIONS. A Citation of all Cases from 1st Blackford 
to 107th Indiana Reports, Construing the Statute 
Law of this State as found in the Revised Statutes 
of 1881, with a Citation of all the Statute Laws 
found in the Acts of the General ——- since 
1816, and in the Revisions of 1824, 1831, 1838, 1843, 
1852; Gavin & Hord (3 Vols.) and Davis’ Edition 
of 1876, that are the Same, Similar or Touching the 
Subject-matter of the Laws now in Force. Alsoa 
Citation of Cases Construing Local and Obsolete 
Acts of the General Assembly, Laws of the United 
States and of England. By W. W. Thornton, 
Editor of the Universal Cyclopedia of Law. 
Indianapolis: The Bowen-Merrill Co., Law Pub- 
lishers. 1887. 


The author of this work is as well and as favorably 
known to the readers of the CENTRAL LAW JOURNAL 
as any other gentleman who has ever been connected 
with it or appeared as a contributor to its columns. 
The deep learning, untiring industry and thorough 
research, characteristic of Mr. Thornton, should, with- 
out more, be a sufficient guaranty that he has dug out 
of his subject all that there isin it, and his name on 
the title page of « book is conclusive evidence that the 
work upon it has been well and thoroughly done. In 
the volume before us, however, is ample internal evi- 


' dence of its merits. We heartily commend the work 


to the profession in Indiana, and to all other practi- 
tioners whose business connects them with Indiana 
law. 





LEGAL SKETCHES. By Alfred B. Major, Solicitor. 
“Sir Man of Lawe; quod he, so have ye blise, 
Telle us a tale anon, as forward ys. 
—Chancer. 
Montreal: A Periard, Law Publisher, 21, 23 and 
and 25 St. James Street. 1887. 


This little volume is, indeed, a bright oasis in the 
desert of legal literature. It isan unpretending col- 
lection of sketches, written in an exquisite style 
by an author who has manifestly enjoyed ex- 
ceptional opportunities of observing legal men and 
manners in England, and who possesses peculiar 
powers of depicting them. Mr. Major, however, does 
not confine himself to personal sketches of such men 
and things connected with the law as had come within 
his own observation, but has interspersed in his vol- 
ume historical and critical essays relating to the pro- 
fession in by-gone years, recitals of remarkable trials 
and other politico-legal matter, which cannot fail to 
prove intensely interesting to all cultivated readers, 
lay or professional. His sketches go back as far as 
the trial of the nine members of parliament, in 1629, 
and include that of King Charles I, twenty years later. 
Nor does he confine himself entirely to England; he 
introduces a French cause celebre, illustrative of 
feudal tenures, and adds some highly suggestive de- 
tails of Canadian law and practice, which, to us, are 
less familiar than the professional usages of the 
mother country. The book is higbly interesting, and 
we regard, as a very pleasant privilege the opportnnity 
of reading it. 





REPORTS of Cases Argued and Determined in the Su- 
reme Court of Ohio. By R. B. Warden, and J. H. 
mith. New Series. Volume ITI. Cincinnati: Robert 

Clarke and Co. New York and Albany: Banks and 
Brothers. 1887. 


The volume before us is one of the series of Ohioand 
Ohie@ State Reports which was announced by the pub- 





Nahees last November, and we learn the whole set 
will be ready for delivery in May next. Thisis a lim- 
ited subscription edition, and, differing in no material 
respect from.the regular edition, is equally entitled to 
be regarded as official. The publishers say that al- 
though cheap in price it is by no means cheap in work- 
manship or material, and is equal to the reports of 
any other State. An examination of the volume be- 
fore us verifies this allegation. The paper and binding 
are of excellent quality, and asthe publishers promise 
that the series shall be uniform in size, the complete 
set will be convenient, durable and handsome. 

We commend this edition to the profession in Ohio, 
and to all others who have occasion to use these stand- 
ard reports. 





THE AMERICAN DECISIONS, containing the Cases of 
General Value and Authority decided in the Courts 
of the Several States from the Earliest Issue of the 
State Reports to the Year 1869. Compiled and An- 
notated by A. C. Freeman, Counselor at Law and 
Author of “Treatises on the Law of Judgments,”’ 
“Co-Tenancy and Partition,” “Executions in 
Civil Cases,” ete. Vols. LXXXI, LXXXII. San 
Francisco: Bancroft- Whitney Company, Law Pub- 
lishers and Law Booksellers. 1887. 

The most appropriate notice which we can take of 
these volumes is to repeat our language on page 24 of 
this volume of the JOURNAL, commenting on their im- 
mediate predecessors. We there said: “The compilation 
leaves nothing to be desired. The arrangement is in 
all respects excellent,and, above all, notes of the learned 
editor are of themselves worth more than the cost of 
the volumes in which they appear.” These volumes 
bring the decisions down to the year 1863, leaving only 
those rendered during six years to complete the series 
which, by the plan of the work, is to close with the 
year 1869. The publishers, according to their habit, 
have done their whole duty with these volumes, which 
are well printed and well bound. 





INDEX TO THE AMERICAN DECISIONS and the Editors 
Notes thereto from Volume 61 to 80 exclusive, and 
a Table of the Cases reported from Volume 1 to 80 
inclusive. By A. C. Freeman Counselor at Law and 
author of ‘*Treatises on the Law of Judgments,”’ 
*Co-tenancy and Partition,” “Execution in Civil 
Cases,’’ etc. San Francisco: Bancroft- Whitney Co., 
Law Publishers and Law Booksellers. 1886. 


This volume, as it appears from the publishers’ 
“greeting,” was published,on,Christmas day, 1886, and 
we presume the precise period of its nativity was 
selected upon the principle of “the better day the 


- better deed.”” The index is evidently prepared with 


great care, is uniform,in appearance and otherwise, 
with the volumes of the series, and is, of course, in- 
dispensable to those who possess the volumes to which 
it refers. 








JETSAM AND FLOTSAM. 


LAWYER. 


Yes, stretch out your mouth and open you jaw, 
Don’t think about justice, but plenty of law; 

If you prove black is white and right is all wrong, 
And keep up the trial a dozen years long, 

So you pocket your fee, either criminal or civil, 
Why, let your fleeced clients all go to the d—1! 


The foregoing, clipped from a newspaper, is simply 
“‘sassy.”? The author deserves to be a party-defend- 


» ant in a complicated law suit.” 














